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Review of State C. P. A. Laws 


The first nine years of the American Association of Public 
Accountants were those of growth and gradual development, 
largely local to the city of New York, as the financial metropolis 
of the country. Our lasting obligations are due to our brethren 
of the New York State Society for their zeal and tenacity while 
seeking statutorial recognition from their legislature, which 
happily culminated in their chapter 312 of the acts of 1896, the 
C. P. A. law. 

While this law guided and inspired the practitioners of other 
states as an example whereby to obtain similar recognition, subse- 
quent conditions have shown that in this, the first statute of the 
kind, no provision was made for reciprocal recognition of those 
who were certified by other states, with the result that those who 
have attained prominence in practice and are commissioned by 
their own state, and who subsequently find it necessary to estab- 
lish themselves in New York City have no opening by which they 
may enter into full fellowship with the New York members; 

while on the other hand the New York State Society is thereby 
restricted from adding to its roster a most desirable and con- 
stantly increasing class of practitioners whose affiliation with the 
New York Society would be a most beneficial accretion to the 
register. Upon the surface it may seem that this is more a state 
society matter than one for the American Association, but the 
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fact is that New York City, as the financial centre of the country’s 
activities, draws upon the accounting talent beyond the borders 
of the state to a degree that other states do not, so that it makes 
this situation of vital concern to every constituent society, and 
therefore to the association as a whole. 

It is hoped that our colleagues will continue their efforts 
to have this restriction removed by the New York legislature, 
with the same tenacity they displayed in 1896 when they secured 
the passage of the bill. 


Chronology 

In 1899 the state of Pennsylvania passed a law by which the 
Governor issues the certificates upon the recommendation of a 
board of examiners, three of whom are C. P. A. and two are 
practising attorneys. 

In 1900 Maryland followed with a board of four, two of 
them accountants and two practising attorneys, and so on down 
the list of states as follows: 


Washington .......... 
New Jersey 1904 Massachusetts ........ 
Minnesota .......... ‘ 
Rhode Island ........... 1906 Montana ............. 
1907 Virginia ............ 1910 
Connecticut .......... 


Varying State Standards 
There are twenty-four states with C. P. A. legislation of 
diverse forms and degrees of merit, not only as to their elements 
and procedure, but, most important, as to the quality of examina- 
tions and effectiveness in results. It could not well be otherwise. 
Three states issue certificates through their respective state 
universities to those students who pass the examinations. 


In eight of-them the governor issues the certificates upon the 
recommendation of the examiners. 
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In one the state banking commissioner is the authority; in one 
the secretary of state; and in eleven the state board of examiners 
is the grantor. In the latter case three states require annual re- 
newal of certificates. 

I do not look for any dissent from the claim that progress has 
been made during these sixteen years along correct lines towards 
establishing in the minds of business men that professional ac- 
counting is an essential feature of commerce; and furthermore 
that to the extent that we both individually and as a representa- 
tive national body adhere to the generally accepted principles 
implied by the confidential relations of this service to clients, we 
shall continue to deserve the appreciation not only of the business 
community but of the bar, the state authorities, and the federal 
government as well. 

There are two leading suggestions to be drawn from these 
related facts: 


This Association’s Duty 

First: That this association through its committee on 
education maintain a register in which a system of grading the 
examination papers of the several states should be kept as a 
stimulating basis for maintaining fair average standards by which 
students are commissioned as practitioners under the diverse 
methods in vogue in the several states. There is abundant scope 
for the development of this thought, and not the least useful 
feature is that it would aid in course of time in revealing the 
vulnerable points in our state systems of education, whether in 
the grammar or common grades, the high schools, the collegiate 
branches, or in the schools of commerce and accounting that 
have grown up in recent years. Certain it is that without de- 
parting from the practical or verging on the altruistic we owe it 
to ourselves as well as to the country to be able as a professional 
organization to respond to such questions as may come within 
the range of our duty; and, what is more to the point of our 
common interest, our average standard of qualifications should 
be such as to encourage deserving students to take the examina- 
tions and thence by entering into active practice circumscribe 
the field of those who are manifestly unqualified to pursue a 
calling requiring not only a certain scholarly and technical ability, 
but which demands in its service a high sense of honor, strict 
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regard for the golden rule and a full realization that the faith of 
the commercial public in an accountant’s certificate attached to 
a financial statement is not alone the concern of the individ- 
ual or firm but also that of his colleagues in this association. 

It has been pointed out by one of our wellwishers among the 
bankers at one of our gatherings that our development and 
growth as a professional body of men was not commensurate with 
the public demand, and statistics were produced to support the 
charge. Most of the state laws condition the effectiveness of 
reciprocity clauses upon maintenance of equivalent standards 
of examinations. We have also before us the standards estab- 
lished in the several provinces of Canada and in Great Britain, 
while in the latter country the “professional accountants’ registra- 
tion bill’ now under consideration by the authorities there con- 
tains a specific clause by which, should they wish to practise in 
the United Kingdom, certified public accountants of the United 
States may secure registration under qualifications to be approved 
by the register committee. 

Hence from every standpoint we should maintain a standard 
of examinations that will meet with approval from our colleagues 
throughout the business world. 

So much in justification of our attitude as to the grade of 
our examination papers and other fundamental and educational 
requirements from the student. 


State Control Inadequate 

Seconp: While the number of states having C. P. A. laws 
is twenty-four—exactly one-half—measured by population they 
represent sixty-five per cent, principally in the industrial and 
commercial centres of the country. It is at these commercial 
centres, regardless of either state or national boundaries, that 
professional accountancy is most in demand and where the practi- 
tioner in the full sense of the term is found; that is, one who 
makes the service to the business community his life work. It is 
also apparent that these central or focal markets are where capital 
for investment seeks outlet, and as an essential preliminary the 
accountant is required to establish the logical facts as to prop- 
erty and performance. This service as before intimated cannot 
be circumscribed by local conditions or geographical limits, but 
it is intimately related to the investing power of the community 
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in which the accountant lives and practises. Where the ac- 
countant’s services are most in demand there you will find the 
widest and safest field for the use of investing capital. New 
York accountants are to be found in the financial centres of South 
and Central America, France and England; Illinois accountants 
have been commissioned to China, Alaska, Canada and Mexico, 
and so it is doubtless with those of other financial centres. Fur- 
thermore the respective states have no effective control over a 
certificate-holder should he establish himself in another state 
where there is no similar statute in force. 

Thirty per cent of the certificates issued by the state of 
Illinois are held by accountants residing beyond its borders. 

The broad lines upon which traffic is now carried on cannot 
be regulated and controlled by state enactments which, while 
having the same general purpose, differ in varying degrees from 
causes which are constitutionally beyond control. Many legisla- 
tures—many minds! And if industries of national compass and 
those that have built up an exporting business were to be subject 
to the periodical scrutiny and control of each state where a 
branch office may be established, it would only result as in the case 
of the man in Aésop’s fable who tried to please every passer-by 
in the treatment of his beast of burden, and ended by losing the 
animal. 


Scope of the Service 

Accounting, like other exact sciences, astronomy, chemistry, 
and the physical sciences generally, is founded upon mathematics, 
which through the proper application of its laws is logical per- 
fection. Its application to the needs of modern business is not 
simply recording the results of past acts, as a general indicator 
of the effect of management at seasonable periods. Tabulating 
details of last year’s results will not increase dividends next year, 
if it is only a record. Close and timely analysis in industrial ac- 
counting has been quite as economically effective in the past ten 
years as the mechanical inventions during the same period; and 
in financial accounting elaborate tabulation and classification are 
of but passing interest unless they portray the results of activities 
so that the management can lay out a future course as clearly as 
the mariner does by the aid of chart and compass. 

It is an anomaly that managers are so tenacious of the balanc- 
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ing of their cash accounts, while they consign valuable merchan- 
dise bought with cash to the crucible of the factory without ac- 
countability beyond the periodical returns of manufactured 
product. There are ten times more leaks in the latter than in 
the treasury, and where decimals often determine the question 
of success or failure, dividends or disappointment, it is obvious 
that indifference to exact and continuous close industrial ac- 
counting is under present competitive conditions foolhardy. 


A High Standard Demanded 

In our economic relations the final effect of all our conduct 
upon those with whom we deal is to replenish or diminish their 
life. Professional service is good in proportion as it enlarges 
the life and range of the industrial community. 

Joun RuskIN expressed it thus: “That country is the richest 
which nourishes the greatest number of happy human beings; 
that man is richest who having perfected the functions of his 
own life, has the widest helpful influence, both personal and by 
means of his possessions, over the lives of others.” 

We all have a general idea of what is meant by ethics—moral 
principles, custom, duty, philosophy, or precepts—but when we 
try to apply the term specifically to our own calling we are too 
prone to dismiss the problem under the influence of the com- 
mercial atmosphere that surrounds us, and regard it abstractly. 
It is not philanthropy and only in the degree that it is opposed 
to egoism or self is it altruism. 

Herein are the fundamental distinctions between a trade and 
a profession. A merchant need have no scruples about seeking 
a rival’s customer; success in that direction is considered rather 
to his credit. A buyer and seller are obviously at opposite poles 
as to their attitude, and, as the law assumes in its maxim caveat 
emptor, must take care of themselves. There is no delicacy in 
such relations, and no confidence established; the personal equa- 
tion is not raised. 

The relations of accountant and client are very different. 
The latter is not a customer buying merchandise, nor does he 
if he is wise seek professional help in the cheapest market. There 
is no counter between them upon which goods are displayed. 
The interests of the client need professional help exactly in the 
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same sense in which one goes to his lawyer for advice, his phy- 
sician for relief, or his architect or engineer for plans. 

The relation implies, in fact demands, the utmost confidence 
on matters pertinent to the service sought; the affairs of a client 
must be regarded as sacred and inviolable and unless they are 
frankly and fully exposed to the practitioner the client only in- 
jures his own cause. 

Such close relations should not be changed abruptly as the 
result of rivalry or unprofessional competition. 

The accountant’s value in his community is in exact proportion 
to his integrity and ability as a man and the estimation of his 
professional service cumulatively impressed upon the industrial 
and financial interests that he serves. 

This profession, like that of the law, is not free from the 
barnacles that fasten themselves on the body politic; they have 
their shysters, politicasters, ambulance chasers and other merce- 
naries, while the accountants are besmirched and blamed as a 
whole for the deeds of irresponsible men who are not accountants 
but are mere formalists, mechanizers and empirical practitioners, 
totally wanting in the professional instinct or regard for its 
inherent principles. 


Federal Registration 

Taking into consideration first the preliminary requirement 
that a thorough fundamental education is necessary in order to 
qualify as a student, that from three to four years’ technical 
study must follow, and this in turn be rounded off by three or 
four years’ service in an accountant’s office in order to acquire 
the practical training, before one can hope to pass successfully 
through a state board examination, it follows that not only is 
this association bound by every consideration of protection to the 
public, enlightened self-interest, and due regard for a reasonable 
moral or ethical code to endeavor to co-ordinate the entrance 
requirements and examination standards of the various state 
examining boards, but that we should take into consideration the 
feasibility and practicability of federal registration incident upon 
a supplementary examination after a period of years in active 
practice, to be held by a board appointed by the secretary of the 
treasury, or other high official, from among the professional ac- 
countants of the various states—this examination for a time to be 
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more practical than technical—and the examining board to main- 
tain identical books of registry at the treasury, commerce and 
law departments, and with the clerk of each federal circuit 
court. 

The suggestion is thrown out now for consideration and 
elaboration as to internal discipline and adequate safeguards in 
the public interest generally; and, specifically, the widespread 
demand for such technical service certainly should be supple- 
mented by some wholesome channel of redress to which appeal 
could be had in cases of abuse of confidence and breach of trust. 
The courts of law are not available nor effective in such matters 
and it is important that the public should have redress for wrong- 
doing without unnecessary delay and expense. 

There is wholesome restraint in the knowledge that unpro- 
fessional conduct jeopardizes the certificate; and that a board 
with disciplinary power will deal justly with complaints. 

The question will arise as to why it should be necessary for 
this profession to seek such regulation for federal or interstate 
purposes when it has not been found necessary for lawyers. The 
answer is that there does not exist any forum to which to appeal 
in matters germane to the work and the patron’s protection, 
whereas lawyers are sworn officers and assistants of the court 
and subject to its orders in every way that will advance the cause 
of justice and equity; the sovereignty of the state is represented 
by the bench and the majesty of the office commands the respect 
and obedience of its officers, even to the point of serving the 
indigent without hope of reward. 


Certified Returns for Taxing Purposes 

Another fundamental question that comes up is in the rela- 
tions of the skilled accountant to the government in matters 
appertaining to taxation or excise duty, but which, by the way, 
is nothing more than an income tax. The duties of our legisla- 
tive bodies (and this means state as well as federal) are not 
performed in passing enactments for the raising of revenue and 
therein directing that a departmental chief shall establish rules 
and processes for its enforcement. 

Therein is the keystone of bureaucratic government in its 
most insidious and obnoxious form; every revision or addition 
to our revenue laws involves the opening of a separate bureau, 
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and in the event of a general income tax as now contemplated 
there would be a multiplication of bureaux that in magnitude can 
hardly be realized. - 


Ultimate Effect 

Accountants would not, in fact cannot, be alarmists, but with 
their aptitude and logical faculties on edge at all times they 
cannot shut their eyes to the natural sequel to this tendency in 
government. It is but a step from bureaucratic conduct of affairs 
to sumptuary laws, universal commercial regulation, and lastly 
and inevitably secular socialism. 

Government interference or regulation of commercial affairs, 
where they are not monopolies, is repugnant to our race, and the 
proposition now offered meets this condition in a degree and finds 
an available agency for certified governmental returns while the 
accountant acts in a fiduciary relation to clients. 

This latter phase is already established to the satisfaction of 
merchants, bankers and investors and it only remains for our 
authorities at Washington to see their opportunity and avail 
themselves of it, wherever taxation or regulation involves com- 


merce. 

The general income tax question upon which only two more 
states have yet to vote affirmatively is also impending, so that 
whatever can be done should be arranged for within the next 
few months. 
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The Nature of By-Laws: 


By THomas ConyNGTON 
Member of the New York Bar 


BY-LAWS AND THEIR FUNCTIONS 


By-laws are those quasi-permanent regulations of corporate 
affairs, distinguished on the one hand from the formal provisions 
of the charter, which can only be changed by the statutory proce- 
dure for charter amendment, and, on the other hand, from the 
less permanent provisions of motions and regulations which gen- 
erally refer to transient matters or those pertaining more directly 
to the business operations of the corporation. 

The charter, together with the laws of the state of incorpora- 
tion, may be said to comprise the fundamental or constitutional 
law of corporations, while the by-laws are analogous to legislative 
enactments. In one of the earlier discussions they are referred 
to as “by-laws, or private statutes for the better government of 
the corporation,” and, in an early case it was said of the adoption 
of a by-law: “It is an act of legislation, and the solemnities and 
sanction required by the charter for its passage must be ob- 
served.” 


As defined generally, “a by-law is a rule or law of a corpora- 
tion for its government”; “a permanent rule of action, in ac- 
cordance with which the corporate affairs are to be conducted” ; 
“a rule or law adopted by it for its internal government, and 
to regulate the conduct and prescribe the rights and duties of its 
members towards itself and among themselves in reference to 
the management of its affairs’; “rules to regulate the manage- 
ment of the affairs of the corporation that it may more readily 
and conveniently fulfill the purposes for which it was created.” 
Or as stated in a comparatively recent case, “by-laws are simply 
the rules of corporate government. While they aid in the 
orderly transaction of the corporate business, they also serve 
sometimes as a protection of the corporation itself or of minor- 
ity members against ill-advised or illegal acts of the majority.” 

By-laws are usually intended to regulate only the internal 
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affairs of the corporation. The “term has a peculiar and limited 
signification; being used to designate the orders and regulations 
which a corporation, as one of its legal incidents, has power 
to make, and which is usually exercised to regulate its own 
actions and concerns, and the rights and duties of its members 
amongst themselves.” They “are not in the nature of legis- 
lative enactments as far as third persons are concerned. They 
are mere regulations of the corporation for the control and 
management of its own affairs.” 

The by-laws also constitute a contract between the corpora- 
tion and its stockholders. ‘They are self-imposed rules, result- 
ing from an agreement or contract between the corporation and 
its members to conduct the corporate business in a particular 
way.” “So far as its provisions are in the nature of a con- 
tract, the parties thereto are the members of the association or 
corporation as between themselves, or the corporation on one 
side and its individual members upon the other.” 

The power to make by-laws is a common law right, “neces- 
sarily and inseparably incident to every corporation.” 


By-laws must be reasonable, equal in operation, and in fur- 
therance of the purposes of the corporation. “All by-laws to 
be valid, must be reasonable, must be consistent with the laws 
of the estate, and promotive of the interest of the corporation; 
they must not be unequal, oppressive, or vexatious. * * * 
A by-law to be entitled to the name, must be some regulation 
which operates upon all alike.” 


By-laws when properly adopted are binding upon all the mem- 
bers. Thus we have the extreme statement in a comparatively 
early case. “So here the by-laws of the company, made in pur- 
suance of the charter, are equally as binding on all their members 
and others acquainted with their method of business as any 
public law of the state.” In another case it is more moderately 
stated of by-laws that “those duly made are obligatory upon all 
the members and each one is bound to take notice of them,” 
and “when duly enacted by the body to whom the corporate 
legislative power is delegated, by-laws are binding upon all the 
members of the corporation who are presumed to know them 
and to contract in reference to them.” Or again, as to the effect 
of a by-law, “when that by-law was adopted, it was as much the 
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law of the corporation as if its provisions had been a part of 
the charter.” 


BY-LAWS SUBORDINATE TO LAW AND TO THE COR- 
PORATE CHARTER 


As the corporation itself is a creature of the law, it is ob- 
vious that the provisions of its by-laws must not violate nor be in 
opposition to the provisions of this law. This is an elementary 
proposition, recognized broadly. Neither can by-laws contrary 
to the principles of the common law be enforced. Thus by-laws 
in restraint of trade, against public policy, subversive of justice, 
or impairing vested rights, have been held to be illegal. The 
proper office of by-laws is to regulate the incidental business 
of a corporation. They should not affect rights of property 
nor create obligations unknown to law. 

Where the statutes of a state expressly authorize corporations 
to pass by-laws regulating specific matters, it was formerly held 
that such authorization acted, as to the corporations of that 
state, to restrict their power to pass by-laws to the matters 
so specified. The present weight of authority holds that the 
specification of certain subjects for by-law regulation does not 
exclude by-laws on other subjects which are within the general 
power of a corporation. 

In many states matters formerly left to by-law regulation, 
such as the annual meeting, voting powers, proxies, quorum, 
transfer of stock, and the like, are now regulated more or 
less fully by the statutory law. In these states the by-laws may 
make such additional requirements, in harmony with the statutes 
as the stockholders see fit, but cannot vary the provisions of the 
statutes. 

By-laws must also be subordinate to and in harmony with 
the provisions of the corporate charter. “The right of a private 
corporation to enact such by-laws is inherent and incident to 
its existence. This power is subject to the condition that the 
by-laws must be reasonable and not contravene or be inconsistent 
with the charter or any existing law of the state.” 

“But by-laws must be reasonable, and for a corporate purpose 
and always within charter limits. They must always be strictly 
subordinate to the constitution and the general law of the land. 
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They must not infringe the policy of the state or be hostile to 
public welfare.” 

As stated, by-laws contrary to the provisions of the statutory 
law or charter are void. Beyond this, if they attempt to exceed 
the powers limited to the corporation by its charter, they are 
ultra vires. 

Some membership corporations have by-laws and in addi- 
tion to these have what is termed a constitution. Such constitu- 
tions have been held to be of no greater dignity or force than 
by-laws and as being merely by-laws under an inappropriate 
name. This is not, however, a complete statement of the whole 
law, for a great number of churches, secret societies and other 
voluntary associations are governed by constitutions, articles or 
some equivalent, which differ from by-laws in requiring greater 
formality and usually a greater majority for their repeal or 
amendment. Technically, such constitutions are not charters and 
are not regarded by the law as of the same force as the charters 
of incorporated bodies. As a valid contract between the mem- 
bership, however, they have for most practical purposes the 
same function in voluntary associations that charters have to 
corporations, and the by-laws of such associations are subordinate 
to their constitutions just as the by-laws of an incorporated 
body are subordinate to its charter. 


BY-LAWS SUPERIOR TO RESOLUTIONS AND MO- 
TIONS 


By-laws, while subordinate to the law of the land and to 
the charter of the corporation, are superior in authority to reso- 
lutions and motions. Hence, if a motion or resolution conflicts 
with a by-law, the by-law will prevail and the motion or resolu- 
tion so far as it conflicts is void. 

The distinction between a by-law and a motion or resolu- 
tion is not, however, always clear. The difference is said to lie 
“in that a resolution applies to a single act of the corporation, 
while a by-law is a permanent and continuing, rule, which is to 
be applied on all future occasions.” This statement is, however, 
too broad. If a by-law applies to but a single act of the corpora- 
tion, as for instance, to the election of the first board of directors, 
it is still a by-law. Also if a resolution applies to more than 
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one act of the corporation, as for instance, a resolution calling 
for a monthly report from the treasurer as to the financial con- 
dition of the company during the current corporate year, it is 
still a resolution; or if a resolution be of continuing effect, as 
a resolution of the board authorizing the treasurer to sign cheques 
on behalf of the corporation, it is not necessarily a by-law. Be- 
yond this, it has been held that if a motion or resolution of 
suitable subject-matter were adopted with the formality inci- 
dent to the adoption of a by-law, it would be equal to a by-law 
in dignity and in effect and would in fact be a by-law. “The 
mere fact that a by-law is in the form of a resolution does not 
render it any the less a by-law.” 

To sum up it may be said that where the subject-matter of 
a motion or resolution is the same as that which might prop- 
erly form the subject-matter of a by-law, it seems doubtful 
whether any distinction as to legal or practical effect can be 
made, when properly adopted by a body competent to deal with 
the subject-matter, between the by-law on the one hand and the 
motion or resolution on the other. 

Where the stockholders alone have power to adopt by-laws, 
it is obvious that any action of the directors must be confined 
to resolutions and motions and it would seem that these could 
not have the force or dignity of by-laws. It has, however, 
been held in such cases that when directed to something that is 
proper subject for by-law regulation, not already provided for 
by existing by-laws the directors’ action has all the effect of a 
by-law. This is probably not true to the extent that stock- 
holders would be held chargeable with notice of resolutions found 
only in the directors’ minutes, to which the stockholders have 
ordinarily no access. 

Where directors alone are empowered to make by-laws, the 
converse of this ruling does not hold, since it is well established 
that under such conditions resolutions of the stockholders em- 
bodying subject-matter for a by-law provision are void. 

Where by charter or other sufficient authority, a vote greater 
than a majority is required to adopt, amend or repeal by-laws, 
this effectively marks one difference between by-laws and reso- 
lutions. In such case a resolution is legally and practically ef- 
fective as to its subject-matter—even though this were properly 
a subject for by-law regulation—but could be repealed or 
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amended by a bare majority of a quorum unless it had been 
adopted by the majority required for the adoption of a by- 
law and had thereby been raised to the technical status of a by- 
law. 


BY-LAWS DISTINGUISHED FROM RULES AND REGU- 
LATIONS 


By-laws are intended to regulate the action of the corpora- 
tion and the rights and duties of its members amongst them- 
selves. “They are self-imposed rules, resulting from an agree- 
ment or contract between the corporation and its members to 
conduct the corporate business in a particular way. They are 
not intended to interfere in the least with the rights and privi- 
leges of others who do not subject themselves to their influences.” 
In this they differ from the rules and regulations frequently 
adopted by corporations which are designed to regulate their 
stockholders as outsiders. 

The term “regulations” is sometimes used loosely as a synonym 
for by-laws; but the courts distinguish between by-laws and the 
usual rules and regulations for the direct conduct of a cor- 
poration’s ordinary business transactions. “But the by-laws of 
a private corporation bind the members only by virtue of their 
assent, and do not affect third persons. All regulations of a 
company affecting its business, which do not operate upon third 
persons, nor in any way affect their rights, are properly denom- 
inated by-laws of the company * * *,” 

“But there is another class of regulations, made by cor- 
porations, as well as by individuals, who are common carriers 
of passengers, which operate upon and affect the rights of others, 
which are not, properly speaking, by-laws of the corporation, 
* ¥* * of this character are all regulations touching the com- 
fort and convenience of travelers, or prescribing rules for their 
conduct to secure the just rights of the company.” 


Thus a railroad company will prohibit smoking in its gen- 
eral passenger cars or will require passengers to exhibit tickets 
when reasonably requested. Other public service corporations 
likewise establish various rules and regulations for the guid- 
ance of those who use their public facilities and for the gov- 
ernment of their employees. Business corporations have their 
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own regulations. All these are sustained when reasonable. A 
stockholder in any such corporation, however, while held to 
have notice of the provisions of its by-laws, is not, in the ab- 
sence of proof to the contrary, held to have notice of its rules 
and regulations. 

The rules and regulations of a corporation are usually pre- 
scribed by the board of directors under their general power to 
manage the business of the corporation. Sometimes, however, 
with the express and implied authority of the board, or by 
authority given by the by-laws, such rules are prepared by the 
officials of the corporation. This marks a clear distinction be- 
tween rules and regulations and the by-laws of a corporation, 
for directors have power to enact proper rules and regulations 
without any specific authorization, whereas they have no right 
to adopt by-laws, unless expressly empowered thereto by some 
competent authority. In a frequently cited Indiana case, turn- 
ing on the wording of a statute, this distinction seems to have 
been lost sight of, regulations to govern the traffic over the 
road controlled by the corporation being confused with by-laws. 

The more important rules and regulations controlling the 
business operations of a company are sometimes incorporated 
in the by-laws, but while this is legally permissible, it is of doubt- 
ful propriety, as the function of a rule or regulation is, as stated, 
different from that of a by-law and the two should not be 
confused. 

Thus the familiar rules of a transportation company that 
fares must be paid on entering the cars, that transfers must be 
asked for when fares are paid, that passengers must not leave 
cars while in motion, that they must enter by one door and 
leave by another, are obviously unfit matters to appear in 
the by-laws, and the same may be said of rules and regulations 
affecting very much more important matters. 

On the other hand, certain matters might properly be regu- 
lated either by by-law provision or by rule or regulation. Thus 
the signature to cheques, drafts and other corporate instruments 
is usually prescribed by the by-laws. If not so prescribed, the 
directors have full power in the matter and their provision as 
to signatures would control unless and until overridden by an au- 
thoritative by-law. 


An examination of the by-laws of the representative cor- 
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porations of the country will show a divergence of practice as 
to what should be included in the by-laws and what is properly 
left to be controlled by rules and regulations. It may, however, 
be stated generally that continuing matters which, though relat- 
ing to business, are of general application or great importance, 
should be regulated by the by-laws. All other matters relating 
to the business operations of the company should be left for 
its rules and regulations. 


SCOPE OF BY-LAWS 


The scope of by-laws is limited broadly by the terms of the 
corporate charter and by the law of the land. As already stated, 
any by-law provision in conflict with either of these higher au- 
thorities is void. Also the legislature or the charter may pre- 
scribe the scope and purposes for which by-laws may be en- 
acted and the method of their enactment, and these provisions 
will control; “but in the absence of any restriction by the legis- 
lature, the propriety or character of the by-laws is to be deter- 
mined by the corporation itself, subject, however, to the con- 
dition that they must be reasonable and not contravene or be 
inconsistent with its charter or any existing law of the state.” 
“So far as members are concerned, it is competent for them 
to make such contracts or by-laws as they desire, provided 
they are not repugnant to some positive rule or law or against 
public policy.” “They should not affect rights of property or 
create obligations unknown to law.” 

Within the limits specified, by-laws vary with the char- 
acter and purposes of the corporation. When enacted by the 
stockholders they embody the wishes of the principal body of 
the corporation for its management. When the stockholders 
have full power to make by-laws, their wishes so expressed con- 
trol and the by-laws then afford a means—and the only means 
short of a charter amendment—by which the stockholders can 
impose their will upon the directors and officers. 

The proper office of by-laws is to regulate the procedure and 
general business of the corporation in all those particulars which 
should be conducted consistently in the same manner which are 
not prescribed by the law of the land or the charter. The regu- 
lation of matters wherein the procedure varies and where ac- 
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tion requires the exercise of discretion, should be determined by 
the directors as may from time to time be necessary. 

Speaking generally, the by-laws regulate the meetings of 
stockholders and directors and the procedure thereat, define the 
duties and powers of directors and officers, prescribe the method 
of issuing and transferring stock, and provide such other de- 
tails of corporate procedure and management as should be per- 
manent and continuing. 


BY-LAWS AS CONTRACTS 


In a limited sense, all by-laws are contracts. “The by-laws 
constitute a part of the contract between the stockholder and 
the corporation and are binding upon both.” “So far as its 
provisions are in the nature of contract, the parties thereto are 
the members of the association, as between themselves; or the 
corporation upon the one side, and its individual members upon 
the other.” 

While this is true, most by-laws are merely rules of action 
for the internal government of the corporation and have none 
of the essential legal characteristics of a contract. In some cir- 
cumstances, however, a particular by-law or set of by-laws may 
become in effect a contract, the provisions of which can be 
legally enforced against the corporation. 

When this is so, the ordinary corporate power of repeal or 
amendment does not prevail as to these by-laws. In some cases 
it is completely abrogated, while in other cases the particular 
by-law or by-laws may be amended or repealed, and such amend- 
ment or repeal will be effective as to the future but will not 
change the status of contracts already made in reliance on these 
by-laws. 

Thus, unusual voting rights may have been given stock or 
certain stock by the by-laws as an inducement to secure sub- 
scriptions to the stock. If, then, subscribers invest in the stock 
in reliance on such by-law provisions, the by-laws cannot there- 
after be altered so as to divest their stock of its unusual rights. 

Or again, a mutual insurance company by direct reference 
thereto or by printing them on its certificate or policy, usually 
makes its by-laws part of its policy of insurance. When this is 
the case and rights have vested thereunder, it is generally held 
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that the by-laws cannot be changed so as to affect the substance 
of these rights. 


CONSTRUCTION OF BY-LAWS 


By-laws are to be construed in the same manner as statutes, 
contracts and legal instruments generally. Thus it is said “no 
reason appears why this by-law, which declares what shall be 
the law as between these parties, shall not be subject to the rule 
of interpretation which pertains to the construction of statutes” ; 
also, “if such a provision in the statutes of the corporation in 
relation to the annual meeting had been found in express terms, 
it should still receive the same construction which similar pro- 
visions do in legislative statutes.” 

The recognized rules for the construction of statutes, con- 
tracts and legal instruments generally are as follows: 

(1) Words are to be taken in their usual and best known sig- 
nification, i. ¢., their plain and literal meaning. 

(2) If the meaning of words or expressions is dubious, it may 
be established from the context. 

(3) Words are always to be interpreted in connection with 
their subject-matter and with reference to the reason and spirit 
of the instrument; i. e., if two meanings may be given, that mean- 
ings should be adopted which is in harmony with or in pursuance 
of the intent of the instrument. 

(4) Literal construction is to be avoided if it leads to ab- 
surd or unreasonable interpretations. 

(5) The intent of the instrument should always be con- 
sidered and that construction adopted which will carry out its 
intent rather than another that would make it void. Of two 
meanings reasonably deduced from its language, that will be 
preferred which will make the instrument legal, valid and rea- 
sonable. By-laws should not have retrospective action—unless 
no other meaning can be annexed. 

It may also be said that as the corporation itself prescribes 
its by-laws and adopts their phraseology, by-laws should be con- 
strued in favor of the individual and against the corporation. 

When a by-law must be taken in its entirety, and part is 
void, the whole is void. If, however, it is separable, the fact 
that part is void will not affect the validity of the part that is 
not void. 
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Some variation of the general rule of construction control- 
ling in the case of legislative acts obtains in regard to by-laws, 
due to the fact that the societies or corporations may by their 
own acts give a practical construction to their by-laws and this 
construction should prevail. “The form of government of the 
corporation or society is such that, so far as it is self-controlling 
or capable of making and enforcing its own laws, the same power 
or body which enacts, likewise interprets, and then executes those 
laws.” 

When the intent of by-laws is a matter of adjudication it 
has been said by the supreme court of Wisconsin, “our view 
respecting the function and office of the court in cases like this, 
no question being made that the by-law is unreasonable, against 
law, or contrary to public policy, is that the court must construe 
and give effect to the by-law in the same manner and upon the 
same principles that it would construe and give effect on an 
agreement in writing made and entered into between private in- 
dividuals. The rules respecting the construction of contracts and 
agreements in writing are weli understood. If the contract is 
plain and unambiguous, it is a question of law for the court to de- 
termine the intention of the parties from the words used. If, on 
the other hand, the language used is doubtful, or the intention 
not clearly expressed, and the ambiguity is such that it may he 
explained by other evidence, or if the meaning of the terms used 
is to be ascertained and determined by extrinsic proof, then 
the construction is usually a question of fact for the jury.” 

Finally the rules of common sense must apply and it may be 
said, “there being nothing in the by-law or construction given, 
either unreasonable, against the principles of justice or moral- 
ity, or contravening the rules of law or sound policy, that the 
practical construction should govern and be absolutely author- 
itative whenever the question is judicially presented.” 

Generally it would be the province of the court to construe 
by-laws rather than the jury, as the construction of written in- 
struments is the function of the court. 


Goodwill, Patents, Trade-Marks, Copyrights and 
Franchises 


By Paut-JosEPH C. P. A. 
GOODWILL 


One of the most commonly quoted definitions of goodwill, so 
far at least as accounts are concerned, is the one given by LISLE in 
his book on Accountancy in Theory and Practice: “Goodwill is 
the monetary value placed upon the connection and reputation 
of a mercantile or manufacturing concern, and discounts the value 
of the turnover of the business in consequence of the probabilities 
of the customers continuing.” 

Another definition, is the one appearing in the opinion of Lorp 
Exton in the English case of Crutwell v. Lye, which is about 
one hundred years old: “The goodwill which has been the sub- 
ject of a sale is nothing more than the probability that the cus- 
tomers will resort to the old place.” 

Lorp Exrton’s definition gives the impression that goodwill 
is a purely local matter, and that if a concern having acquired 
the business of another, subsequently transfers it to a different 
locality, it loses the right to expect that the old customers will 
continue. This is indeed the stand taken by a Pennsylvania 
court in the case of Elliott’s appeal,* in which it was held that 
the goodwill of an inn or tavern did not exist outside of the prem- 
ises where the business was conducted at the time of the sale. 

Still, Lorp Exton’s definition has been the subject of much 
criticism in and out of American courts, owing to its narrow con- 
ception of the valuable asset goodwill. Nor does it seem that 
English courts have shared his views. Vice Chancellor Sir W. 
Pace Woop, says: “Goodwill, I apprehend, must mean every ad- 
vantage * * * that has been acquired by the old firm in carrying 
on its business, whether connected with the premises in which 
the business was previously carried on, or with the name of the 
late firm, or with any other matter carrying with it the benefit 
of the business.” 

Purely local as the character of goodwill is under certain 


*60 Pa. St., 161. 
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conditions, as for instance in the case of a hotel whose attractive 
and convenient location is primarily responsible for the vogue 
which it enjoys, it may be said to be more commonly personal. 
If Steinway and Sons were to sell their business and their name 
to a firm who found it advisable to transfer the plant and the 
selling agency from New York to Boston, it is certain that the 
goodwill of the musical world would not be affected by the 
change. 

It is precisely that element of personality, possessed by good- 
will, which links it so naturally to types of organization in which 
the names of the supposed proprietors are known, that is to 
say, sole proprietorships and copartnerships. It is also 
on that account that the courts have ruled that the goodwill of 
a partnership does not inure to the benefit of the surviving part- 
ners, but belongs to the purchasers of the firm name,* and that 
the goodwill of a market stand or stall, the lessee of which has 
died, is independent of the stand itself, and belongs to the estate 
of the deceased.t 

Goodwill is very frequently referred to as an “intangible as- 
set,” that is to say something the existence of which is spoken 
of, but is not palpable. Intangible as it may be by itself, it 
must nevertheless rest upon something tangible; it is not conceiv- 
able, for instance, that a skilled surgeon, whose fame is far- 
reaching, could sell the goodwill of his practice to an unknown 
confrere whose skill has yet to be demonstrated. There is noth- 
ing tangible in the assurance of the vendor surgeon that his 
patients will be willing to entrust their lives to his successors. 
Goodwill, in this case is non-existent as a marketable value, since 
it depends upon personal skill, which is not to be acquired through 
purchase. On the other hand, a physician practising without com- 
petition in a rural district could in all propriety place a value 
on the goodwill of his practice, provided he were to agree to 
recommend the purchaser to his patients as fully capable of giv- 
ing them equally skilled service, the vendor at the same time 
agreeing to retire, or to move to another state or to another part 
of the same state. Goodwill, in this case would rest upon the 
monopolistic prerogative of the vendee. This is so true that if 
the vendor subsequently performed an act which would tend to 


* Slater v. Slater, 175 N. Y., 143, 1903. 
t+ Journe’s Succession, 21 La. Ann., 391. 
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defeat the certainty of monopoly—such for instance as announce- 
ing the resumption of his practice in the field of his former ac- 
tivities—the courts would invalidate the contract, and relieve 
the aggrieved vendee of his pecuniary obligations under the 
contract of sale.* 

The nature of the goodwill of corporations appears to be 
quite different from that of the goodwill of sole proprietorships 
and of copartnerships. When corporations sell their assets, it 
often happens that the identity of the vendor is lost in that of 
the vendee. In this case the purchaser does not expect that the \ 
customers of the vendor will resort to the old place. He ac- 
quires the earning power of an established business whose pro- 
ducts will sell, no matter who offers them for sale. He may also, 
perhaps, figure that with more up-to-date methods of conduct- 
ing the business, through the application of scientific economy 
and the union of forces which, up to now, have been antagonis- 
tic, larger profits will be obtained than could be had before 
the consolidation of interests took place. For this he is willing 
to pay a sum of money which may be far in excess of the value 
of the tangible properties acquired. 


In the absence of a better term accountants as well as lay- 
men are generally satisfied to cal’ their excess price goodwill; 
but the frequency with which the excess of cost over the intrinsic 
value of the properties acquired is distributed by boards of direc- 
tors over the value of the individual property units included in 
the purchase, no mention whatever being made of goodwill, in- 
dicates that there is some deep-rooted objection to the term, at 
least from the point of view of corporations. 


There are, in fact, many instances of consolidations of cor- 
porations, where the application of the word goodwill to the 
excess price paid by the consolidating interests over the intrinsic 
value of the properties acquired would be equivalent to an at- 
; tempt to mislead, or to an admission of ignorance of the con- 
ditions which brought about the combination. The earning power 
: of, say, three corporations to be consolidated, may have been re- 
| duced to a negligible quantity by the keenness of the competition 
in which they have engaged. If that earning power were to be 
used as the basis for the computation of the value of goodwill in 
accordance with the rules which are said to prevail in such 
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cases, there would remain a minus quantity to express it; and 
yet the stockholders of the three competing companies may 
not feel disposed to combine, unless they receive a considerable 
amount over the intrinsic value of the properties which they con- 
trol. Thus, so far as earning power is concerned, the bonus paid 
does not apply to past performances, but to confidence in the 
future. If the word goodwill applies to anything, under these 
conditions, it must be to that harmony which the consolidation 
has brought about among forces which up to now were only 
desirous of destroying one another. 


It should be said, however, that while any reference to good- 
will may properly be eliminated from the books of a corporation 
which absorbs other interests in such a manner as to cause the 
identity of the vendor to be entirely lost, it should be retained 
as an asset of a corporation which takes over a copartnership 
or a sole proprietorship, principally when the vendee concern re- 
tains enough of the name of the vendor to preserve the personal 
character of the goodwill purchased. 


The importance of the asset goodwill, when it has been ac- 
quired by purchase, cannot be over-estimated. There is no 
other asset of a concern, the sale of which would be so effective 
in bringing operations to an end. In some instances it has been 
held by courts of law that under the terms of a contract for the 
sale of goodwill, the vendor has no subsequent right to solicit 
trade in the section of the country in which he previously oper- 
ated, even among people who were not his customers at the time 
of the sale.* The sale of goodwill may even prevent an in- 
dividual from using his own name in connection with the line 
of business in which he was engaged prior to the sale. JUDGE 
Bates (Law of Partnerships) quotes a case in which Beatty and 
Gage formed a partnership whose most valuable asset was a series 
of copy books, known as Beatty's Head Line Copy Books. They 


dissolved, Gage buying out Beatty’s interest for $20,000.00. It 
was shown that a large part of the price was for the right to 
the copy books. A publishing company, with Beatty’s assistance, 
got out a new series called Beatty's New and Improved Head 
Line Copy Books. This was held to be an infringement of Gage’s 


* Munsey v. Butterfield, 133 Mass., 492. 
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rights, the word Beatty, as applied to the books, being a valu- 
able asset which passed to Gage.* 

Why goodwill, having been acquired at a cost which is some- 
what considerable, and constituting in some instances the only 
truly valuable asset of a concern, should be outlawed, and sen- 
tenced to gradual expulsion from respectable books of account, 
is one of the perplexing puzzles which accounting offers to its 
students. Accountants who would never permit the reduction of 
a physical asset by the estimated amount of depreciation which 
it may or may not have suffered during a given period have no 
scruples at all when it comes to goodwill. Still, it seems that 
if a concern has paid a large sum to acquire the goodwill of an- 
other, and has not only retained it, but even increased it, there 
is nO apparent reason why so-called conservatism should de- 
mand the writing off of the asset, to the detriment of the very 
profits which its purchase gave the right to expect. 

One of the reasons frequently advanced in favor of this writ- 
ing off policy is that the valuation of goodwill, being based on 
a given number of years’ average net profits of the vendor con- 
cern, less a fair return on capitalization, its cost is consumed 
concurrently with the effluxion of the period for which it has 
been purchased. This is, indeed, an extreme view. It is un- 
equivocally expressed in Day’s Accounting Practice: “Goodwill 
is a legitimate asset in an industrial enterprise and the most ac- 
cepted method of computing the amount of goodwill is to take 
the total profits for the last five years and deduct from them 
five years’ interest on the capitalization at seven per centum per 
annum; the balance is goodwill. The rate of interest is based 
on the assumption that no capitalist would invest in an enter- 
prise unless he were assured at least seven per cent annual 
return. Goodwill should be written off the books during five 
subsequent years, by charging off one-fifth against each succeed- 
ing year.” 

As opposed to this view, which we have characterized as 
extreme, the following quotation from DicKsEE’s Auditing, Amer- 
ican edition, may be of interest: “Goodwill does not depreciate. 
On the other hand, it will generally be conceded that it is liable 
to fiuctuations both continual and extreme; * * * as a mat- 
ter of fact goodwill is not written down because its value is sup- 


* Gage v. Canada Pub. Co., 11 Ont. App., 402; aff’g, 6 Ont. Rep., 68. 
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posed to have become reduced—such a course is all but unknown. 
The amount at which goodwill is stated in a balance sheet is never 
supposed to represent either its maximum or its minimum value; 
no one who thought of purchasing a business would be in the 
least influenced by the amount at which goodwill was stated 
in the accounts; in short, the amount is absolutely meaningless, 
except as an indication of what the goodwill may have cost in 
the first instance. Inasmuch, therefore, as nobody can be de- 
ceived by its retention, there is no necessity for the goodwill ac- 
count to be written down. On the other hand, the practice is not 
unusual, where sufficient profits are being made. The ques- 
tion is not, however, one upon which the auditor is required to 
express an opinion.” 

It is generally recognized that the question of the value of 
goodwill does not arise until a sale is contemplated. Thus, it 
does not seem possible for a concern, which has organized other- 
wise than by purchase of an already established business, to cre- 
ate the asset goodwill during the course of its operations as a 
going concern. Still, if it is considered proper to set aside the 
expenses of organization in an account which will be reduced 
periodically during the years to which the benefit derived there- 
from applies; if, further, it is agreed that corporations have the 
right to spread the loss incurred through discounts on bonds 
over the life of the bonds, there does not seem to be a valid ob- 
jection to the charging of the operating shortcomings of what 
might be called the “probation period” of a newly established 
business to an account which would record the cost of obtaining 
the goodwill of the community. © 


We often hear of concerns which expect to lose money during 
the first five years of operation, owing to the heavy advertis- 
ing which they will have to do in order to call the public’s 
attention to the value of their goods. If the cost of such adver- 
tising is charged to expense, together with other lavish expendi- 
tures which a newly-established business is bound to make at the 
start, to win the favor of those whom curiosity alone attracts to 
the establishment, a considerable deficit may be shown. Would 
it not be better to raise an account with goodwill, which would 
be made to reflect the extraordinary cost of establishing the busi- 
ness, and to distribute that cost over the future periods which are 
to be benefited thereby? 
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Biack’s Law Dictionary defines a patent: “A grant made by 
the government to an inventor, conveying and securing to him 
the exclusive right to make and sell his invention for a term of 
years.” 

Thus a patent is nothing short of a monopoly granted by the 
state, presumably as an inducement to the inventor to disclose the 
secret of his invention for the benefit of the public at large. The 
territory over which the monopoly extends is mentioned in both 
the letters patent issued to the inventor and in the statute au- 
thorizing the issue of patents. United States patents apply to 
all the states and organized territories, as well as to American 
vessels on the high seas. They do not, however, apply to for- 
eign vessels in American ports. In certain foreign countries— 
England for instance—a patent which has not been operated 
for four years may be revoked, but in the United States the 
right of the patentee is not thus affected. In England, the crown 
reserves the right to use the patented invention in return for 
fair compensation. While the United States government does 
not reserve that right to itself, it is within its power to use the in- 
vention by paying therefor reasonable fees to the inventor. No 
injunction can be obtained against the government. 

In the United States the term of a mechanical patent is 
seventeen years from the date of grant; the term of a design 
patent is three years and one-half, or seven years, or fourteen 
years, according to the application. In England, the patent ex- 
pires with any foreign patent granted before the English pat- 
ent; in Canada, it expires with any foreign patent granted dur- 
ing its life. In the United States a patent can be extended by 
special act of congress. 


The value at which the asset “patents” is carried on the 
books depends upon whether the concern which owns it is at 
the same time the inventor, or has acquired it from the inventor. 
In the former case its value is the cost of conducting the experi- 
ments which have led to the invention, as well as the cost of the 
fees paid in connection with the search as to the validity of the 
claim for the patent, and with the filing of the said claim. In the 
latter case its value will of necessity be what the concern which 
acquired it paid for it. 
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Since patents grant what may be termed a legal monopoly, 
it is clear that they convey a sort of a title to the goodwill of 
the community in which the right to exclude everybody except the 
government from the use of the invention is exercised. This 
is why so many corporations which acquire the business of other 
concerns where a patent is included among the assets, carry the 
excess price paid over the intrinsic value of the property acquired 
under the term “patents and goodwill,’ or merely spread it 
over the value of the patents. 

If the monopoly granted by the patents lasts only for a term 
of years, it would seem that the asset should be written off dur- 
ing the life of the grant. This can be done in two ways: 

(a) Credit patents and debit profit and loss with equal install- 
ments corresponding in number to the number of years dur- 
ing which the patent is to be operative. 

(b) Credit patents, or reserve amortization of patents, and debit 
one of the components of the cost of goods sold with 
periodical amounts representing the probable royalty which 
would have to be paid on the sales if the patents were leased 
instead of owned. 

If the reserve account has been created, debit it and 
credit patents as soon as the two accounts are equal in 
amount. 

It will be noticed that method (b) makes the cost of manu- 
facture bear the loss sustained through the natural extinction 
of the very asset which made operations possible, and created a 
legal monopoly; and, further, that it leads to the peculiar con- 
clusion that the income from sales becomes larger as soon as 
the asset patents has been eliminated. 

It should be stated that, instead of being written off, patents 
have frequently been appraised on the basis of the saving in 
royalties which their possession affords, precisely as waterpower 
rights have been appraised on the basis of the saving in fuel and 
power producing machinery which the privilege to use natural 
forces guarantees. 

There exists another theory, to the effect that while it is 
true that patents expire within a certain number of years, the 
benefit deprived from them by the business does not expire con- 
currently. It is pointed out that the species of monopoly granted 
by patents is bound to create a considerable amount of goodwill, 
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the existence of which is appreciated by would-be competitors, 
and deters them from engaging in a line of business which has 
been for so many years the exclusive domain of an established 
concern. Under this theory it would be possible to retain the 
asset patents long after its legal termination by transferring its 
value to the account goodwill. 


TRADE-MARKS 


A trade-mark is nothing more than a conventional sign which, 
for commercial purposes, has the same effect as the signature 
has upon a written document—both certify to the genuineness 
of the thing to which they are appended. 

Trade-marks make it possible for their owners so to ear- 
mark their goods as to make them easily recognizable by buyers. 
In other words they guarantee that whatever goodwill attaches 
to the product will be certain to revert to the proper party. In 
the case of Liedersdorf v. Flint, 15 Fed. Cases No. 8,219, it was 
said: “The court proceeds upon the ground that the complain- 
ant has a valuable interest in the goodwill of his trade or busi- 
ness, and that having appropriated to himself a particular label 
or sign or trade-mark, indicating that the article is manufactured 
or sold by him or by his authority, or that he carries on his 
business at a particular place, he is entitled to protection against 
any other person who pirates upon the goodwill of his customers 
or of the patrons of his trade or business, by sailing under his 
flag without his authority or consent.” 

Since an unauthorized use of trade-marks constitutes an 
infringement of the owner’s right to exclusiveness, it may be 
said of them that they confer a monopoly different from the one 
obtained under patents only in that its duration is not limited 
by statute, and can be exercised as long as one desires to use the 
marks for trade purposes. Thus, the main distinction between 
patents and trade-marks is that the former need not be used to 
remain in force, whereas the latter must be. 


While the cost of trade-marks may be insignificant when ac- 
quired otherwise than by purchase from former owners their 
value may be considerable, because the very success of the goods 
which they protect means the acquisition of the goodwill of the 
trade, to which these goods are offered for sale. If trade-marks 
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have been acquired from another concern, their cost may be 
high, owing to the goodwill which they convey. No matter what 
their cost may be, their influence upon the prosperity of the 
business is so well defined that they are entitled to a place among 
the invested values of the enterprise. If kept in force their 
value should not be written off. If abandoned they may be closed 
by debit to profit and loss, precisely like all other assets which 
have outlived their usefulness; or they may be written off gradu- 
ally during a period of years, upon the theory that, although 
given up, they have brought goodwill to the business of future 
years; or again their original cost may be transferred to good- 
will, to be written down with that asset if such is the policy of 
the concern. 


COPYRIGHTS 


Bouvier’s Law Dictionary defines copyrights as follows: “The 
exclusive privilege, secured according to certain legal forms, of 
printing, or otherwise multiplying, publishing, and vending, copies 
of certain literary or artistic productions.” 

Like trade-marks and patents, copyrights give a monopoly; 
but in this country the privilege is limited to a term of twenty- 
eight years from the time of recording. The term can be ex- 
tended for a further term of twenty-eight years, upon request by 
the author, his widow, or his children, within six months of the 
termination of the original grant of twenty-eight years. This 
privilege of extension is not conveyed to the assignee, unless so 
provided in the contract of assignment. 

Copyrights are personal property and as such, they may be 
willed. In the absence of a will they descend to the natural 
heirs. 

The nature of the species of monopoly granted by copyrights 
consists in the privilege enjoyed by the owner or his assignees 
or full licensees to prevent any unauthorized sale of the copy- 
righted works, and the publication of mutilated parts thereof. 

The question of the value of the asset copyrights is a compli- 
cated one. The original cost of obtaining the grant is insignifi- 
cant, unless the value of the time consumed in the preparation 
of the work be capitalized, together with the expenses incident 


30 


| | 
| 
| 
off 
| 


Goodwill, Patents, Trade-Marks, Copyrights and Franchises 


thereto and the cost of such preliminary advertising as may 
have been deemed necessary. 

In the case of copyrights which are valuable only to the 
original grantee—such, for instance, as catalogues, price lists 
and advertisements—the cost of plates, etchings, half-tones, etc., 
may be added to the value of the asset as stated above. But 
in the case of assignable copyrights, the plates, etchings and 
half tones are so independent of the right itself that they can 
be sold without giving the purchaser the slightest claim upon the 
copyright, unless the contract provides to the contrary. 

The probable value of assignable or salable copyrights de- 
pends to a great extent upon an estimate of the vogue which 
they will enjoy; their real value depends upon past performances 
so far as public favor is concerned, as well as upon an estimate 
of the continuation of their vogue. 

Copyrights, being a monopolistic grant, raise naturally the 
question of goodwill. A copyrighted work may have proven a 
financial failure, and yet have obtained an artistic success such 
as to lift its author and its publishers to a very high plane in 
the favor of a certain class of readers. If the defects which 
made it commercially unprofitable can be remedied in future 
works of the same author, the goodwill which the first produc- 
tion has acquired may enhance greatly the commercial success of 
subsequent copyrights. Hence, the losses sustained by the poor 
seller might be capitalized under the name of goodwill, or added 
to the value of the copyright, at least until such time as the 
retroactive effect of subsequent successful works upon the unsuc- 
cessful one has been ascertained. 


FRANCHISES 


Franchises have been defined thus: “A branch of the sover- 
eign power of the state, subsisting in a person or in a corpora- 
tion, by grant from the state.” This definition has been as- 
sailed, upon the ground that it fails to establish a proper dis- 
tinction between “primary franchises,” and “secondary fran- 
chises.” 

Primary franchises are special privileges, not generally pos- 
sessed by individuals, which are granted to them by the state 
in pursuance with a well-defined policy of government or of 
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business control. They include the right of perpetuity of pur- 
pose and of life, which corporations obtain by virtue of their 
charter; the privilege of limited liability which certain forms of 
organization receive from the state, as well as all the other special 
privileges which their legal status conveys and the rights and 
privileges which all citizens enjoy under existing statutes, or in 
accordance with the spirit of the common law. 


Secondary franchises, at least under the American system of 
government, originate through a contract made, upon valuable 
consideration, between the sovereign power and individuals or 
corporations. The consideration for the contract may be mone- 
tary, or it may be only the public value of the services to be 
rendered by the party seeking the grant. They include in the 
language of the supreme court, “rights and privileges which are 
essential to the operations of the corporation, and without which 
its road and works should be of little value such as the franchise 
to run cars, to take tolls, to appropriate earth and gravel for the 
bed of its road, or water for its engines, and the like.” * 


The main distinction between the two classes of franchises, 
so far as organized business codes are concerned, is that the 
former (primary) cannot be alienated, assigned, mortgaged, or 
otherwise disposed of, while the latter (secondary) may be, if 
proper authorization is given by the sovereign power which made 
the grant. 

Generally speaking, secondary franchises are monopolistic and 
permanent rights “to do an act, or a series of acts of public con- 
cern.” + They constitute a contract between the grantor and the 
grantee, which cannot be revoked unless the grantor specifically 
reserves to himself the right of revocation. 

The characteristic feature of franchises is that they must be 
granted by a sovereign power. Under this interpretation of the 
nature of the grant, it has been claimed that the privileges con- 
ferred by the municipalities are not franchises but merely li- 
censes.t On the other hand, it has been held if the grantee of the 
municipal licenses has given adequate consideration, (such as a 
promise to pay to the municipality a certain proportion of its 
earnings or of its net profits), the grant ceases to be a license and 

* Morgan v. Louisiana, 93 U. S., 217, 23 L. EBd., 860 


+ Southampton v. Jessup, 162 N. Y., 122, 126, 56 N. B., 538. 
t Chicago City R. R. v. People, 73 Il., 541. 
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becomes a franchise which is in the nature of a binding contract, 
and cannot be revoked at the will of the grantor.* 

The legal doctrine which attempts to establish a difference 
between franchises granted by the state and those granted by 
municipalities is generally thought to be unsound, upon the 
ground that municipalities, being state corporations and part of 
the body politic, are mere subdivisions of the sovereign power. 
The question as to whether or not the grant of a franchise by a 
city is an infringement of the right of the state appears to be one 
of legal proceedings, and not a question of facts. 

In connection with the components of the book value of the 
asset franchises, when possessed by public service corporations, 
the public service commission of the first district of the state of 
New York has ruled: 

“To this account shall be charged the amount (exclusive of 
any tax or annual charge) actually paid to the state or to a 
political subdivision thereof, as the consideration for the grant 
of such franchise or right which is necessary to the conduct of 
the corporations. If any such franchise is acquired by mesne 
assignment, the charge to this account in respect thereof must 
not exceed the amount actually paid therefor by the corporation 
to its assignor, nor shall it exceed the amount specified in the 
statute above quoted. Any excess of the amount actually paid 
by the corporation over the amount specified in the statute shall 
be charged to the account ‘other intangible street railway cap- 
ital.’ If any such franchise has a life of not more than one 
year after the date when it is placed in service, it shall not be 
charged to this account but to the appropriate accounts in ‘oper- 
ating expenses,’ and in ‘prepayments’ if extending beyond the 
fiscal year. 

“Payments made to the state or to some political subdivision 
thereof as a consideration for granting an extension for more 
than one year of the life period of a franchise shall be classed 
as renewals. Those made as a consideration for franchises or 
extensions thereof covering additional territory to be operated 
as a part of an existing system shall be classified as betterments. 
If the franchises cover separate and distinct new enterprises, the 
payments therefor shall be classed as original. Note: Annual or 
more frequent payments in respect of franchise, must not be 


* Chicago Municipal Gas Light, etc., Co, v. Lake, 130 I, 42, 22 N. E., 616. 
Hose Co., 6 Ohio Cir. Ct., 
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charged to this account, but to the appropriate tax or operating 
expense account.” * 

This debars a public service corporation, which falls under 
the commission’s supervision, from charging to the account 
“franchises” the cost of obtaining the consent of the property 
owners, and the cost of the legal expenses incurred in connec- 
tion with obtaining the grant. Generally speaking, however, 
such expenses are thought to be properly capitalized under the 
heading “franchises” by companies not controlled by the com- 
mission, together with the consideration for the contract between 
the grantor and the grantee, i. e., the amount paid to the state 
or political subdivision thereof. As to the propriety of capitaliz- 
ing legal expenses, the question remains an open one; some 
accountants claim that such capitalization is faulty whenever the 
company which is the beneficiary of a franchise has a permanent 
legal department as part of its administrative organization. 

Any other cost incident to or necessary for the enjoyment of 
the franchise, such for instance as the cost of paving between 
tracks, may be capitalized in some other property account, such 
as paving, track and roadway, etc. 

The payment to a municipality of a portion of the earnings 
from operations, in accordance with the terms of a franchise 
grant, is considered as a burden of the asset, and cannot enter 
into its valuation. 


* §55 of the Public Service Commission Law. 
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The Education of Employees* 
By Lee Pu.D. 


Can the strenuous business man, manager, superintendent, 
foreman and chief clerk even pretend to give the men below 
them systematic and personal supervision for purposes of gen- 
eral instruction in the duties of their departments and in the 
broader bearing of their departmental activities upon the busi- 
ness as a whole? 

If the men of superior positions and opportunities cannot 
instruct the men lower down, who then is to teach them? The 
majority of men in the minor business positions left school be- 
fore they finished the grammar grades. They have been thrown 
into a complex business life without a broad cultural back- 
ground and without the power of close and continuous intellectual 
concentration. Will any gas company acknowledge that its busi- 
ness does not call for these qualities in its employees? If I 
understand the position which our gas companies hold in the 
social system of today, there are duties and obligations to be 
met by them which are calling for the highest type of men to 
fill not only the managerial and highly skilled mechanical posi- 
tions, but the subordinate positions as well. 

The gas company is not selling gas alone. It is selling gas 
plus service, and the manufacture of that service is just as 
complex as the making of gas. A company which found one 
of its machines unable to meet the requirements put upon it 
would not hesitate to spend months or years, if need were, to per- 
fect it. The company would realize that not only is there loss 
due to the small quantity of poorer quality of this single ma- 
chine’s output, but that the whole product is affected. No pro- 
cess made up of interdependent operations is stronger than its 
weakest machine. 


The manufacture of service by a gas company is controlled 
by the same principle. The men in the complaint department 
may be all that could be asked for in intelligence, courtesy and 
tact, but one man in the distribution department may so nullify 
these good effects by a lack of knowledge of the company’s 


* A paper read before the National Commercial Gas Association, at Atlanta, Ga., 
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policy or through a lack of appreciation of the necessary co- 
Operation, that the product, 4. ¢., service, is greatly depreciated. 
The distinguishing feature of our modern methods of manu- 
facture is the division of the processes into many minute opera- 
tions. But the finer the division into which these processes are 
separated, the greater the necessity of codrdinating the produc- 
tion of each department with that of every other department. 
To do this work most efficiently skilled mechanics are employed 
to study the machines, the methods and the products continually. 
It is only by this means that gas is kept up to the standard. 
If it is not stretching the imagination too far, it might be said that 
the machines and the material are continually improved and 
taught to do the work effectively. When skilled mechanical en- 
gineers are employed to do this work little complaint is found. 
In fact, so general is the practice today that no firm would con- 
sider itself well equipped if it did not have a trained staff of 
mechanical experts to study and improve the machinery and co- 
Ordinate the various operations. Yet this department had to 
fight its way against prejudice and ignorance. The foreman, the 
superintendents, the managers all thought they knew more about 
machines than any expert mechanical engineer. 

Now, if it is important that the equipment of a plant be 
studied and continually improved in order to obtain a high 
quality in its material product, how much more important is it 
that the men of the company be instructed and improved so 
that the service product may attain the highest standard of ex- 
cellence. If the material goods of a gas company must be 
continually improved to meet an exacting consumer’s demand, 
how much more improvement is necessary in the service of a 
company which must keep pace with a public demand not only 
recently awakened to new necessities but to its rights and privi- 
leges as well. Mechanical inventions advanced the gas industry 
in the making of a suitable material product. Education must 
equip the employees, the men, to turn out an efficient service 
product. The power of a machine comes from without and is 
supplied by invention. The power of man comes from within 
and must be developed by education. The conclusion is clear. 
If the service product of the gas companies is to reach and main- 
tain as high a standard of excellence as its gas product, then 
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the companies must educate the employees in its policy and or- 
ganization. 

The organization of a gas company is built up with two busi- 
ness policies prominently in view. One policy demands a care- 
ful consideration of the economic features of the location of 
plant and administrative buildings, of the arrangement of the 
offices, of the division of the duties between the various de- 
partments and of the selection of proper persons to perform 
the work. The deciding of these things may be called the 
determination of the internal policy of the company. 

Another policy demands that the company must ever watch 
the points of contact between its activities as a business con- 
cern and the interest of the public it serves as a utility agent. 
These points of contact are found in a general way in a com- 
pany’s financial dealings, its franchises and legal proceedings, 
its manufacture and distribution of gas and in its sale and 
service to the individual consumers. 

Whatever may have been the attitude of the gas companies 
in the past, it is certain that no progressive company is ignor- 
ing the points of contact with the public today. A new em- 
phasis is being put upon this policy, and the employee who 
recognizes its importance to the company will see in it, at the 
same time, his own opportunity. But the salesman or office 
man cannot jump at once from the narrower province into a full 
realization of the public utility features of a company’s pro- 
gramme. He must first become a thorough student of the tech- 
nique of the position he is filling. Then he must study thor- 
oughly the organization of which he is a part. He will then be 
in a position to study the points of contact which his company 
has with the state, the city or town and the customer. 


A MODERN APPLICATION OF AN ANCIENT BIT OF 
PHILOSOPHY 


In order to anticipate a question which we feel sure will 
arise in the minds of some, let us see in what way a knowl- 
edge of other departments than the one in which an employee 
works may increase his own efficiency and that of the com- 
pany as well. 

Did it ever occur to you how much energy and time are 
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wasted through departmental rivalry and jealousy? Did you 
as an employee ever feel that your suggestions were lost and 
your efforts unappreciated by some other department, perhaps 
your own? Did you ever feel that the “boss” who came to 
his desk of a morning, read his paper, smoked a cigar, gave 
a few directions to his stenographer, and then rode away in 
his automobile to lunch was a sort of parasite? Did you ever 
give up a good idea because you knew that “company pol- 
itics” would bar or hinder its acceptance? These are only sam- 
ples of the familiar queries that might be’ put, and the answers 
to them would show a lack of codperation and the presence of 
enough friction to counterbalance all the good that might come 
from the latest systems and methods of management. Ninety 
per cent of the jealousies, of the apprehensions of being dis- 
placed in the favor of the “boss” by a rival, of the petty politics 
and criticisms of superior officers would disappear if the em- 
ployees of a company knew the character of the work performed 
by the other departments. Old A®sor had a word to say along 
this line that has not been better said since his time. It is very 
applicable to the present attempts of every big corporation to 
bring about a greater measure of departmental cooperation. It 
is as follows: 

“One fine day it occurred to the Members of the Body 
that they were doing all the work and the Stomach was having 
all the food. So they held a meeting, and after a long discussion, 
decided to strike work until the Stomach consented to take its 
proper share of the work. So the Hands refused to take the 
food, the Mouth refused to receive it, and the Teeth had no 
work to do. But after a day or two the Members began to find 
that they themselves were not in a very active condition; the 
Hands could hardly move and the Mouth was parched and 
dry; while the Legs were unable to support the rest. So thus 
they found that even the Stomach in its quiet way was doing 
the necessary work. For the Stomach and all must work to- 
gether or the Body will all go to pieces.” 

The “boss” who puts the pay in the envelope on Saturdays 
may be doing his best thinking between puffs, and the superin- 
tendent of a department may be digesting plans and directing 
policies of which the employee cannot of necessity know any- 
thing. But the employee not knowing the what, the where or 
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why of anything in his organization becomes suspicious of every 
movement and, like a near-sighted horse, shies at every shadow. 
To overcome this skittish attitude many companies have at- 
tempted to drive their employees with blinders. This method, 
however, in our present large organizations, where much re- 
sponsibility must be put upon the employees, is no longer effec- 
tive. It is better to show them the unsubstantial nature of 
shadows. No employee is in a position to see the big ideas which 
the company represents before the public until he knows what his 
own department stands for within his organization. When he 
understands the meaning of his companys’ organization he is 
ready to be educated in the company’s public policies. 

If gas companies want their representatives to stand for 
the big idea of public service they must instruct their em- 
ployees so that they may grasp that idea. The company must 
see to it that the community is not better informed than its rep- 
resentatives. It is quite possible that a company’s advertising 
may be more conspicuously displayed before the public in gen- 
eral than before its employees. It is therefore, also possible 
that the consumers may read and believe “the public be pleased” 
signs of public service corporations while the employees of the 
same company may remain in ignorance of either the sign or 
the methods necessary to carry out the policy. 

A man is no bigger than the idea he can master. The idea 
of service is to the public service corporation what the force 
of gravity is to our planetary system. Those races or those 
individuals that do not grasp the idea of the latter are always 
filled with suspicion and fear of the commonest natural pheno- 
mena. The employee who does not comprehend the meaning of 
public service is likely to be filled with similar emotions at the 
company’s goodwill policies. 

Both of these ideas are abstract, and it is not enough to 
state the law of gravity to the student of science or to repeat, 
day in and day out, to the employee the law of public service. 
He cannot grasp it until it is put into concrete form—until it 
is demonstrated. But the question will be asked: “Is not every- 
day business a practical demonstration of the policy of the com- 
pany?” It might just as well be said that the revolution of the 
planets about the sun and the falling of the rain are also con- 
tinuous demonstrations of the law of gravity, yet how many men 


39 


The Journal of Accountancy 


would associate the same influence with the control of the two 
phenomena? How many men would be capable of discovering 
the law of gravity if left to themselves? Newtons and GALILEos 
are scarce. Likewise are the men scarce who first put the hyphen 
in “public-service.” 

The knowledge which was first the possession of a few scien- 
tists and business executives can be imparted by proper instruc- 
tion to the humblest student of science or of business. A simple 
laboratory device will give the scientist student a clear compre- 
hension of the law. The rest of his education consists in fol- 
lowing out its various applications. In business also the instruc- 
tion in public service must be given so as to impart the prin- 
ciple by means of a concrete demonstration and to show the 
employee the law of the power of attraction through service. 

The number of failures “to make good” in any large office 
emphasizes the necessity of providing some sort of training 
for the men who are expected to succeed and stay with the 
company. The few who have ultimately worked out their own 
salvation did it by obtaining this knowledge by the most diffi- 
cult method, and they would have fallen by the way but for their 
grit. 

Many of these failures are due to incapacity, but more are 
the result of discouragement, which comes through the inability 
of the employees to see the meaning of the situation into which 
they are forced. 

The manager employs a young man and puts him to work 
after a few brief words in explanation of what the company 
expects of him. From this the employee is expected to catch 
“the idea.” To the employee this idea is an abstraction. He 
has no way of “seeing it.” He knows nothing of the real mean- 
ing of “service.” Yet the idea that he is to represent a great 
and powerful company fills him with enthusiasm. To the 
new recruit in business this idea has all the glamor, all the 
inspiring qualities, all the incentives to begin his work that 
the big selling campaign has for the new business manager, that 
the revolutionary theory has for the chemical expert in the pro- 
duction department, that the momentous and unperfected inven- 
tion has for the mechanical expert. Such ideas have the power 
of taking possession of a man, and they will either hold him 
in their grasp or compel him to slink away from the task—the re- 
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sult depending upon his ability to embody these ideas into con- 
crete realities. 

How to make over the idea into a concrete reality is a prob- 
lem which every manager should try to solve. As a rule, the 
idea which the sales manager impresses upon his men is to get 
out and get the business! He hands out a catalogue, outlines 
the boundary of the territory to be covered, salts the main 
idea with a few platitudes about perseverance, grit, tact, etc., 
peppers it further with a few personal experiences in proof 
of his own successes and sends them out flushed and boiling 
over with enthusiasm for the “big idea.” To represent a great 
gas company, to go out and get business for it, is an inspiring 
thought, but it can seldom result otherwise than fatally to the 
sales manager who is unable to break up the big idea into rea- 
sonable “stints” for his salesmen to work upon. The majority 
of men keep staring at the whole problem, and the longer they 
gaze at the whole problem, the more worried they become at its 
magnitude, its difficulties, and its constant demands. Soon their 
enthusiasm is gone, then their courage, and finally their inter- 
est and—their job. And this generally happens to the very men 
who are most worth keeping—the men who can grasp a big idea 
and become enthusiastic over it, the men who have champion- 
ship ability but who have not been brought up to form by 
training. The man with little ideas attacks his job in a small 
way, but he gets something done and out of the way each day. 
He is not worried about the size of his territory or the spirit of 
public service. A gas tip sold is his idea of “getting the busi- 
ness.” He is generally enthusiastic, for he has solved in a 
crude manner the problem of breaking up his job into “stints.” 
Each sale is a job finished. He has a specific accomplishment to 
his credit and he is thus encouraged to attack the new thing 
that is ahead. 

If a gas company wants all its salesmen or all its employees 
to be of this calibre, perhaps the familiar practice of pushing an 
employee into a job and “giving him a chance to make good” 
should be continued. But what company is not constantly in need 
of men of a somewhat bigger calibre? What company has not 
looked over its selling force and then shaken its head when it 
needed a man for an executive or administrative position—a man 
who must understand the full meaning of the “big idea.” How, 
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then, may this kind of a man be induced to stay and train for 
promotion in the company? By introducing a systematic course 
of instruction for its employees the company breaks up the big 
idea into its various components and presents them one by one 
in a systematic and orderly development. As each step is 
finished, the employee gets the inspiration and enthusiasm neces- 
sary to attack the next point. In the meantime he is getting his 
practical experience in the field of business and the big idea is 
developing and fixing its hold upon him. 

This is, of course, not simply a question of company policy, 
nor primarily one for pedagogical solution, yet both are import- 
ant factors in shaping the attitude of the employee toward the 
work and determining the strength of his allegiance. In the 
first place, the company must be sincere in its efforts to ex- 
pand the intelligence of the employee. A policy which uses its 
educational efforts simply for advertising purposes will gain 
suspicion rather than allegiance. The American employee rightly 
resents any attempt to exploit his needs either for industrial bet- 
terment or for more education. No ulterior motive should inspire 
the company’s educational plans ; the development of the employee 
and the consequent gain to the company by being conducted by in- 
telligence rather than by ignorance and prejudice is the only 
true basis for establishing a company school. Education at this 
point serves a double purpose. It not only enables the com- 
pany to carry out its public service policies with effect—a suffi- 
cient gain in itself—but it enables the company to gauge the abil- 
ity and aptitude of its employees for the higher managerial posi- 
tions. Nepotism has proven itself as ineffective in business as 
it has in the church and the state. 


HOW KNOWLEDGE OF BUSINESS PRINCIPLES HELPS 
THE SALESMAN 


If the gas employee is ever to step over the boundary which 
separates the men of routine activities from the men of direc- 
tive performance, he must saturate his mind with the larger 
ideas underlying not only the business which he represents, but 
business in general as well. He will soon discover that the 
fundamental principles upon which the gas business is built lie 
at the foundation of every great commercial undertaking of to- 
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day. When the student of business has mastered these ideas 
and made them a part of his every-day thought he has prepared 
himself for advancement. 

Such instruction has gone far toward making him a fit rep- 
resentative of a great industry. Every gas company desires 
its representatives to be able to meet with confidence and dig- 
nity the successful business men of the community. This is 
the employee’s opportunity. The reason so many managers and 
other executives are chosen from the ranks of successful sales- 
men is that the salesman has opportunities of proving that he is 
not afraid of the men in his community who represent big ideas. 
It makes little difference whether these men are lawyers, doctors, 
clergymen, merchants or manufacturers. Their success depends 
largely upon their administrative ability in dealing with business 
matters. The salesman, therefore, who knows the fundamental 
principles appertaining to all businesses and thoroughly grasps 
their full significance has a ground of approach common to all 
classes of men. More than that he is on a common level with 
the big men, for it is their ideas that make them big. The sales- 
man who feels familiar with the principles of corporation finance, 
of accounting, of transportation, of speculation and investment, 
of money and banking, of business organization, etc., etc., is in a 
true sense familiar with the ideas of men who manage things. No 
salesman need be embarrassed for the want of a suitable topic 
of conversational approach if he is filled with the facts and prin- 
ciples of business. In the office, in the shop, or in the market 
place his mind is continually fed with suggestions all bearing 
directly upon his “prospect’s” business interests. 

It is astonishing how the mind grows upon what it feeds. 
The habit of marshaling details of business facts until they 
form themselves into easily grasped classifications soon shows 
itself in the ability of the office employee or the solicitor to 
handle more and more work with increasing ease and effi- 
ciency. It is a change of this kind which takes place in those 
men who, having been raised from positions of obscurity to 
positions of responsibility, are said to have succeeded in their 
undertakings. Their success is due to their having expanded 
sufficiently to meet the greater duties imposed upon them. Ex- 
pansion in this sense is simply the ability to adjust one’s actions 
and decisions to a new environment both within the business 
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itself and without. The successful manager has discovered the 
principles upon which his position stands and has traced them 
into all the other lines of related business activities. 

It is not necessary, however, to wait for chance circum- 
stances to force the salesman or office man to expand. Every 
MicawseER who is waiting for something to turn up has that 
chance. There should be sufficient opportunity for every em- 
ployee desirous of advancement to study the principles of busi- 
ness as they have been expounded by corporation heads and 
industrial managers. If the corporation would give employees 
this chance, the educational opportunity for them would be 
quite complete, for while the employee is mastering the theory 
of business, he cannot complain of a lack of “laboratory prac- 
tice.” Is not each business day filled with experiments? 
What student of chemistry ever had such acid tests or quick re- 
actions as the modern business man who takes his theories into his 
laboratory—the office, the factory or the “street”—and puts them 
under the test of the formula: “Does it pay?” Any company 
which ignores for any length of time the legitimate claims of 
the employee capable of doing better things and taking bigger 
responsibilities does so at its peril. Officers of large corpora- 
tions are finding it cheaper to put indigent and incompetent rela- 
tives on an allowance and to permit them to run high speed auto- 
mobiles. Knowledge, like lightning, may strike hard, but it puri- 
fies the atmosphere. 


WHAT SHOULD BE TAUGHT 


So far nothing has been said about the subjects that should 
be taught or how to teach them. Let it be observed that the stu- 
dent of business does not ignore science, history, philosophy, law, 
engineering, mathematics, economics, psychology, etc. These are 
all more or less closely related and interwoven with every busi- 
ness Organization. But from our point of view they are not 
ends in themselves. The corporation is interested in turning out 
the best product possible under the conditions imposed upon 
it by manufacture, financing, marketing and recording the re- 
sults. These four fundamental activities constitute the basic 
functions into which every business organization can be sepa- 
rated, but when the infinite number of relationships, subdivi- 
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sions of operations, employments, departments and duties are 
considered, the organization of a company offers a field for in- 
vestigation and study not inferior to that of science, history or 
philosophy. 

Yet at the bottom of the organization of every business 
there are underlying principles according to which every busi- 
ness structure is erected. The most fundamental of these prin- 
ciples is that of functionalization. According to this, every de- 
partment, activity and duty depends upon a function. By follow- 
ing the principle of functional organization we find that each 
of the four basic activities of a business is subdivided into many 
minor activities. Thus production has as its goal the adding of 
certain values or utilities to the goods. One process in the pro- 
duction department will store the goods, thus giving to the ar- 
ticles a certain time value, because they are ready to be had when 
most wanted. Another department will give the articles the 
correct form or shape, and another department will see that the 
goods are put in the right place at the right time. In fulfilling 
these functions of the production department, a number of minor 
departments are necessary, hence the ordering, receiving, stor- 
ing, manufacturing and transportation within the plant. And, of 
course, there are the means by which these things are accom- 
plished—the men, material and machines. 

The financial activities have for their purpose the obtaining 
and maintenance of the credit and capital. These are divided 
into fixed capital and current finances. The fixed capital may 
be designated by land, plant and tools, and the current finances 
by cash, credits and collections. Finally, these are rep:esented 
by stock and bonds, book accounts and notes. The means by 
which these activities are carried out are the banks, trust com- 
panies, brokerage agents, etc. 

The accounting department embraces the chief function of 
recording the financial and statistical data of the company. This 
is done by means of books, forms, diagrams and reports. It 
will be noticed further that the accounting touches every de- 
partment. 

The marketing activities of a concern may be divided into 
three sections—buying, advertising and selling. These may be 
further divided into current transactions or long-time contracts. 
The means by which these activities are given expression are 
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the wholesale, retail or mail order, and in the case of adver- 
tising, the mediums of publicity, such as the newspaper, bill 
boards, booklets, etc. 

Surrounding these prime functions of a business is the all- 
inclusive science of organization and administration. Its func- 
tion is to keep the whole enterprise upright, and to guide the 
combination of the various forms of mechanical, material and 
human energy into the final result, the ultimate goal—the profits. 

With this bare outline of business functions before us we 
see the possibilities of grouping the information and principles 
necessary to the operation of a modern business into suitable 
schemes for purposes of study and education. The field of busi- 
ness is being broken up that it may be the better studied by men 
who by no possible means could grasp all the principles through 
experience alone. Many larger corporations are finding it 
necessary to instruct their employees in the organization of their 
industry, in the functions of the various departments and in the 
public policies of the corporation. To do this they select the 
special business activities which appertain to their particular 
business and educate the office men, their salesmen or their 
shop employees, as the case may be, in the principles of those 
special branches. 

A bond investment house, one of the largest in New York, 
has selected its educational courses primarily from the field 
of financial organization. It requires its employees to study cor- 
poration finance, foreign exchange, the money market, theory of 
investments and analysis of current security flotations, speculation 
and the stock market. In addition to these practical subjects it 
further requires the men to pass an examination in political econ- 
omy, money and credit and the principles of salesmanship. At 
the same time the employee is instructed in the procedure apper- 
taining to the methods of the house itself. 

A large New York banking concern has selected a somewhat 
different course of study. This institution requires its men to 
take a regular course made up of the more elementary technical 
studies, such as business correspondence, French, German, Span- 
ish, penmanship, commercial arithmetic and bookkeeping. This 
course is given the first year and then a more advanced course 
is outlined for the more ambitious and capable men. The course 
contemplates the study of subjects selected from the fields of 
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political economy, corporation finance and business organiza- 
tion. 

The educational features of the big electric companies are so 
well known that little reference need be made to them except 
perhaps to show the recent emphasis that is given to the in- 
struction of the office force of those companies manufacturing 
electric appliances. The object is to train men in the art of 
illumination and salesmanship. The men are therefore given 
training in the principles of these subjects, but additional instruc- 
tion is given in electrical engineering, central station practice, 
lamp manufacture, etc., as it may be necessary. 

It will be of interest to examine the educational programme 
of a large central station electric company. Besides the tech- 
nical courses in electricity which have been running for the past 
six years, one company has instituted courses for its clerical em- 
ployees and sales force. The clerical employees are given a 
year’s instruction based upon the accounting practice of the com- 
pany. The course includes lectures on the work of the other 
departments, which amounts to a course in business organization, 
with the object of acquainting those employees with the technical 
and commercial activities of the company. The course is divided 
into four principal parts, i. e., theory of accounts, local prac- 
tice, general and public policy and descriptive lectures. 

The commercial courses prepared especially for the sales- 
men have been carefully worked out. The salesmanship prob- 
lems of the central station are much different from those of the 
manufacturing concern. More responsibility rests upon them. 
Like the representatives of the gas companies they help form 
public opinion regarding the corporation. 

This instruction as laid out covers two years. It embraces 
an elementary and an advanced course of study. Both the 
method and the purpose show that the company is attempting 
to do real educational work. Not only must the employees take 
this work, but they must work out answers to questions cover- 
ing the lessons of each month. This method, of course, requires 
an educational manager and staff instructor. 

To make the first year’s work effective the instruction is 
grouped about three central ideas, (a) the elements of central 
station business getting, (b) fundamental principles of electric- 
ity, (c) basic principles of individual efficiency. Accordingly 
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the lessons on selling and efficiency are alternated with lessons 
appertaining to the technical features of the business. 

Since the problems of service to the public are much the 
same in public corporations it may be well to give a list of those 
lesson topics which have been a success as proven by this com- 
pany to iis satisfaction. Starting with a lesson on The Value of 
Right Thinking, the course continues as follows: Soliciting the 
Lighting Business, Courtesy, Soliciting Power Business, The Test 
of Efficiency, Education—W hat to Learn, Six Steps in Salesman- 
ship, Basic Element of Business Correspondence, The Power of 
Confidence, Self-Development, The Business Lecture. 

The interest in such a course lies not so much in the peda- 
gogical arrangement nor its logical development, but in the at- 
tempt to get the salesman to analyze his methods, his manners and 
his habits of life. Of course the technical lectures which run par- 
allel with the others give the men an understanding of the 
product and the arguments in favor of its purchase by the cus- 
tomer. 

The second year’s lessons continue the general line of de- 
velopment started in course I, but are in three parts. Hygiene, 
health, recreation and elements of psychology are taught during 
the first half of the year. This course is called course II. The 
second half of the year is given over to the instruction of the men 
in the basic principles of salesmanship and their relation to busi- 
ness building. This constitutes course III, and in it is developed 
the attitude which a public service corporation should take toward 
the community it serves. Among the subjects so taught are Pub- 
lic Service and the Public, Goodwill in Public Utilities, What 
Constitutes Individual E ficiency, Municipal Ownership and Oper- 
ation of Public Utilities, Keeping Pace with the Public. 

A fourth course puts the employees into possession of the 
policies and organization of the company. Each department is 
discussed in relationship to every other. Such topics as The 
Company's Methods of Handling Complaints, Organization and 
Scope of the Contract and Inspection Department, Relation of 
the Auditor to Contracts and Credits, etc., etc., are presented to 
the students, and they are expected to pass written examinations 
upon them. 

As was stated above, the direction of such a course is in the 
hands of two men who devote most of their time to educational 
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work. Many of the first year’s lessons are presented by these two 
men. The more advanced courses are given by successful heads 
of departments in the company and by experts in their various 
lines from the outside. Many of these men are of nation-wide 
reputation. 

No attempt has been made to give the outline of this com- 
pany’s educational work in detail. It would require a paper 
itself. Suffice it to say that the company spent $10,000 last year 
for its educational courses on the commercial side alone. Al- 
though this is a large outlay, the company is planning to extend 
its work next season. From every point of view the work 
has been considered a success, but not least among the many 
gains made is the role which the educational scheme is serving 
as a basis for the selection of employees for promotion. 

The examples given above of education of employees by var- 
ious firms illustrate what might be called the intensive method of 
education. All these companies have paid instructors as class 
leaders. The class work in one case is supplemented by lectures 
furnished by a correspondence school; while another company 
helps out its regular instruction by calling in outside lecturers. 

There is, however, another method which is gaining in force. 
By this method all or many of the companies within a given 
industry combine to carry out a uniform system of instruction 
for the employees throughout the industry. This instruction may 
consist of lectures and problems bearing upon the technical work 
of the manufacturing processes or of lectures and problems bear- 
ing upon the commercial and new business departments of the 
industry. Such a method requires that part of the instruction 
be done by correspondence. There are many advantages and 
some drawbacks to a correspondence course. The employee who 
receives printed lectures and studies them conscientiously and 
then writes out the answers to certain questions accompanying 
the text is gaining a power of independent thought which the 
school attendant seldom gets. And it is this power, by the way, 
which makes for initiative in an employee—a quality very much 
in demand by every company. On the other hand, the corre- 
spondence student loses the personal contact and explanation 
which a class instructor furnishes. This objection has been met 
by supplementing the lessons by correspondence with a class 
leader furnished by the local company. Such a leader, coming, 
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as he does from the same company, brings not only a broader 
comprehension of the lectures than the average employee would 
have, but knowing the local conditions of the work he can give 
valuable advice when practical difficulties are met by the men. 

When these lectures are prepared through the cooperation 
of leading authorities in the industry from every section of 
the country a comprehensiveness is given to them that is lack- 
ing in the educational schemes of an individual corporation work- 
ing alone. Furthermore, if the papers of the students are care- 
fully examined by a competent and impartial central authority 
there is an incentive for the employees to work and opportunity 
for them and their companies to compare the efficiency in one re- 
spect, at least, of the various companies throughout the indus- 
try. 

Nearly all of the large national industrial and commercial 
associations of the country are agitating the question of pro- 
moting the education of employees. Among those which have 
only recently made special reports upon the subject are the 
American Association of Public Accountants, the National Manu- 
facturers’ Association, the National Metal Trades Association, the 
National Electric Light Association, and the American Institute 
of Bankers. All of these organizations are actively at work. 
The influence which these great national bodies are wielding in 
the educational field is tremendous. For example, the American 
Institute of Bankers has a membership of 12,000 men engaged 
in the business of banking. Its purpose is the education of 
bankers in banking and the establishment and maintenance of a 
recognized standard of education by means of official exam- 
inations and the issuance of certificates of graduation. Many em- 
ployees of country banks are enrolled as correspondence students. 
In suitable cities bank employees are organized in chapters for 
educational work in accordance with the class methods of in- 
struction. Elsewhere the correspondence system is employed. 

Each of the great societies mentioned above has some dif- 
ferent public policy to promote through the education of its em- 
ployees. Thus the bankers wish “to banish the popular inertia 
and indifference,” toward the reform of the currency and financial 
laws; and the metal trades expect from the education of their 
employees “to make for industrial peace,” since “the mechanic 
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will be able to appreciate some of the difficulties of the manu- 
tacturer.” 

The recognition of the employees’ influence in moulding pub- 
lic opinion is one of the most significant features in the cor- 
porations’ efforts to educate their men. If ignorance has blinded 
the public to the rights of the big corporations, to say nothing 
of the lack of appreciation of the great difficulties which these 
corporations have encountered and successfully overcome much 
to the advantage of society, it is high time that the masters of 
industry teach their employees—the men who come into closest 
contact with the public—and so relieve at least one-half of a 
situation where “the blind are attempting to lead the blind.” 

This suggests that there is an opportunity for the gas com- 
panies of America to do a great work. A selling campaign which 
would return high immediate profits to the company and at the 
same time win the market for all future time would be considered 
a masterpiece. Yet the education of the gas employees of the 
country would have an effect not unlike this. A manager of a 
new business department needs not to be told that his salesmen 
will bring in more orders if they are well informed as to their 
product, their selling data and their customers. But in addi- 
tion to this is the gaining of the public’s favorable opinion not 
only by being represented by intelligent and gentlemanly men, but 
through the public recognition of the company’s effort to carry 
out a broad policy of education. There is no point on which 
the American people are more enthusiastic than that of educa- 
tion. If it were generally known that the gas companies of the 
United States were carrying out a system of education whereby 
not only the employees would be materially helped, but the pub- 
lic better served, the question of a national advertising cam- 
paign for the benefit of gas industries would be in a large 
measure solved. 

Think what it would mean if the people of the country were 
made to feel that the gas companies were spending thousands 
of dollars to find means to serve them better. There was never 
a greater opportunity offered a national association than that 
which lies at the door of the National Commercial Gas Associa- 
tion. This association is in a better position to undertake the 
work of educating its employees than any other. It represents 
an industry in which there is little or no competition between 
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its members. The great objection offered by the manufacturers 
of electrical supplies, engineering concerns, etc., is that the em- 
ployee no sooner becomes a valuable man through their system 
of education than he leaves them to enter the shop of a com- 
petitor. A gas employee, on the other hand, who was educated in 
Detroit would not only be equally efficient in Atlanta, but his in- 
fluence for good in helping forward a favorable public opinion 
would be still at work. And although Detroit would have lost 
a good man it would not feel that he had entered the ranks of a 
competitor. 

And while we have talked in broad terms of nation-wide 
significance, the means to be adopted would be very simple. An 
elementary course of ten or twelve lectures worked out by ex- 
perienced technical men covering the principles of manufacture 
and distribution might be called course I. A second course 
covering the art of salesmanship might follow. This course, 
while primarily for the new business men, might well be taken 
by all the other employees. In the last analysis every man 
is a seller of his services. A third course of ten or twelve lec- 
tures would embrace a study of the organization and policies 
of gas companies. 

To my mind the gas industry of this country is at the right 
stage of development to begin this work. A few years ago an 
attempt to carry out a scheme of education would have failed. 
The organization and methods of the companies were such that 
it was difficult to hold men in the business. But the enlightened 
policies which now govern most companies in regard to indus- 
trial betterment, welfare work, wage policies and pension sys- 
tems have created an attractive force which can now be supple- 
mented by the cohesive force of “a conscience which recognizes 
obligation,” developed through the company’s educational ef- 
forts. 
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The New York Law Journal publishes the following report of 
the magistrate’s finding in a case brought by the people of the 
state of New York against certain public accountants for alleged 
breach of sections 80, 81 and 82 of article 8 of the general busi- 
ness law. The salient points of the judgment are condensed in 
the first four paragraphs. 


A person using the letters “C.P.A.,” signifying “certified public account- 
ant,” after his name, unless he has complied with the provisions of 
sections 80 and 81 of the general business law, is guilty of the offense 
prescribed by section 82 of said law. 

A person is not entitled to use the letters “C.P.A.” in connection with 
his business in this state because he is a certified public accountant 
duly registered as such in another state. 

A certified public accountant in the state of New York may not legally, 
in conjunction with others, whether certified public accountants or not, 
form a corporation and act as a company conducting his and their 
business. 

Although a firm name is used by public accountants and one of its mem- 
bers is a certified public accountant, the letters “C.P.A.” may be used 
only with his individual name. 


McApoo, Ch. Magistrate——This case comes before the court on a sum- 
mons issued at the instance of persons desiring to enforce the provisions 
of article 8, sections 80, 81 and 82, of the general business law (Con- 
solidated Laws of the State of New York, 1900, page 1193), so far as 
the same relates to public accountants using the letters C.P.A. or the 
words certified public accountant after their names without being duly 
authorized to do so by the persons specified in said act. 

“Sec. 80. Certified public accountants: Any citizen of the United 
States, or person who has duly declared his intention of becoming such 
citizen, residing or having a place for the regular transaction of business 
in the state, being over the age of twenty-one years and of good moral 
character, and who shall have received from the regents of the university 
a certificate of his qualifications to practise as a public expert accountant 
as hereinafter provided, shall be styled and known as a certified public 
accountant; and no other person shall assume such title, or use the ab- 
breviations C.P.A., or any other words, letters or figures to indicate that 
the person using the same is such certified public accountant. 

“Sec. 81. Regents to make rules: The regents of the university shall 
make rules for the examination of persons applying for certificates under 
this article, and may appoint a board of three examiners for the purpose, 
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which board shall be composed of certified public accountants. The re- 
gents shall charge for examination and certificate such fee as may be 
necessary to meet the actual expenses of such examinations, and they 
shall report annually their receipts and expenses under the provisions of 
this article to the state comptroller and pay the balance of receipts over 
expenditures to the state treasurer. The regents may revoke any such 
certificate for sufficient cause after written notice to the holder thereof and 
a hearing thereon. 

“Sec. 82. Misdemeanor: Any violation of this article shall be a mis- 
demeanor.” 


Briefs have been filed with me by counsel for various defendants who 
would be affected by this law, in which the main contention is that it is 
unreasonable and violative of the state and federal constitutions in that 
it seeks to monopolize the right to the title C.P.A. in certain persons to 
the exclusion of others. I do not believe it is within the province of a 
magistrate to pass upon the large question here presented, but I am free 
to say in passing that the cases cited, being those with regard to insur- 
ance agents, undertakers and plumbers, do not appear to me to be an- 
alogous to the case at bar. Those laws excluded all persons from acting 
as fire insurance agents, plumbers, embalmers or undertakers unless they 
complied with certain provisions of statutory enactment. The general 
business law, as applied to public accountants, does not do so. It does 
not prevent any one from acting as a public accountant. The legislature 
has recognized an existing fact, to wit, that to be a public accountant 
requires specialized learning, training and aptitude for a work of great 
importance to the general public. The expert public accountant is gen- 
erally recognized as a professional man, and as such his services are 
called into requisition not only by individuals, companies and corporations, 
but by governments—local, state and national. Great and important re- 
sults depend upon his ability, skill and integrity. Recognizing these facts, 
the state of New York has standardized the degree of efficiency and 
other requirements which it considers necessary to allow a man to put 
the letters after his name, C.P.A., meaning certified public accountant. 
This term “certified public accountant” under this law means that the 
person so using this designation has complied with the standard require- 
ments of the state authorities, that is, that he has been tested and has 
been found to come up to the standard adopted by the state, and that he 
can so hold himself out to the public. The law simply says to the citizen 
who requires the services of a public accountant that the person writing 
the letters C.P.A. after his name has been found by the state authorities 
to meet with certain requirements in examination tests which show him 
to be a fit person to do the work required of men in his calling. It does 
not, however, give him a monopoly of the business. Any citizen is free 
to employ either a public accountant or a certified public accountant. 
With that choice the state does not concern itself in any way. There 
is, therefore, no such monopoly as is created for other professions, such 
as law and medicine, where no one can practise either profession unless 
he has met the requirements of the state and has been duly licensed to 
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engage in such profession. The letters C.P.A. in connection with the 
profession or business of a public accountant is a sort of sterling mark 
by which the state says that the particular person using this designa- 
tion is competent according to its standards to perform the work which 
he solicits from the public. Under this law any citizen of the United 
States or any one who has declared his intention of becoming a citizen, 
residing or having a place for the regular transaction of business in 
this state, being over the age of 21 years and of good moral character, 
has the right to make application and submit himself to the tests given 
by the regents of the university of this state. 

I see, therefore, no reason to depart from the plain requirements of 
the statute, and I find that no one has the right to use the letters C.P.A., 
signifying “certified public accountant,” after his name unless he has 
complied with the provisions of this law and has been so certified by the 
regents of the university of the state of New York. 

In some of the other cases before me the question is raised whether 
or not a certified public accountant, duly registered as such in another 
state, can so act in the state of New York and use the letters C.P.A. in 
connection with his business. I think that to do so would be plainly 
evasive of the law of this state and would tend to make it of no effect. 
If the legislature had intended to grant this right or courtesy to certified 
public accountants of other states it would have said so. This is strik- 
ingly shown in the motor vehicle law, chapter 374 of the laws of 1910, 
as amended by chapter 491 of the laws of 1911, subdivision 4, section 289, 
which says: 

“No person shall operate or drive a motor vehicle as a chauffeur upon 
a public highway of this state after the first day of August, nineteen hun- 
dred and ten, unless such person shall have complied in all respects with 
the requirements of this section; provided, however, that a non-resident 
chauffeur, who has registered under provisions of law of the foreign 
country, state, territory or federal district of his residence substantially 
equivalent to the provisions of this section, shall be exempt from license 
under this section; and provided, further, he shall wear the badge assigned 
to him in the foreign country, state, territory or federal district of his 
residence in the manner provided in this section.” 

If the legislature had intended to do so it would have been an easy 
matter to have provided, as in the motor vehicle law above cited, that 
certified public accountants of other states having a law substantially 
equivalent to that of this state in regard to this subject should be allowed 
to hold themselves forth as certified public accountants in this state. 

The question is also raised in another case at bar as to whether or not 
a certified public accountant in the state of New York, in conjunction 
with others, whether certified public accountants or not, can form a cor- 
poration and act as a company conducting his and their business. If 
this could be done it would be such an evasion of the law as practically 
to nullify it by allowing one man to extend the privilege given to him 
by the state in part to others who had not complied with the provisions 
of the law or the requirements necessary to authorize them to designate 
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themselves as certified public accountants. The analogy suggested be- 


_tween them and law firms is not apparent. All the members of the firm in 


that case are duly admitted members of the bar, who have complied with 
the requirements of the laws of the state in order to be able to practise 
their profession. A firm name could be used as public accountants, and 
if one of the members is a certified public accountant that fact could be 
stated by having the letters C.P.A. put after his individual name. The 
exclusive title the state confers upon those persons who have submitted 
themselves to the requirements of the law and passed the necessary ex- 
aminations of the university of the state is “certified,” which means that 
the state “certifies” through constituted authorities that the persons using 
these titles are competent according to state standards. The state says 
in effect that it certifies that the individual in question, being properly 
eligible, has submitted himself to certain standard requirements and tests 
of examination and has proven himself to be fit to exercise the function 
of a public accountant. How can he delegate the right that the state has 
conferred upon him to others in a partnership by having one, two or ten 
partners or a corporation holding themselves or itself out as “certified” 
public accountants? If the law is not obviously unreasonable and uncon- 
stitutional in being unreasonable, then any attempt to permit people from 
other states to use the designation “certified public accountant” or to 
confer this general term upon a corporation or partnership because one 
individual in it has that right, would make the law of no effect. If the 
legislature acted within its constitutional rights in passing this law, it is 
not for a magistrate to say that it is not reasonable from his individual 
point of view, or that of others who are interested, or that he has better 
judgment thar the representatives of the people in legislature assembled, 
as to what is good public or business policy regarding matters within their 
control. Magistrates do not make laws; that belongs to the legislature. 
Nor do they have the right to question the wisdom of the legislature 
or write words into laws that are not there originally. The legislature is 
accountable to the people for the exercise of its great powers. It can 
only be restrained by the courts when it violates its constitutional limi- 
tations. 


56 


The Journal of Accountancy 


Published monthly for The American Association of 
Public Accountants by THE RONALD PRESS COMPANY, 
198 Broadway, New York. Thomas Conyngton, President. 
J. M. Nelson, Secretary; Hugh R. Conyngton, Treasurer. 


Office of Publication. 


Cooperstown, New York. 


EDITOR 
A. P. RicHAaRDSON 


CONSULTING EDITOR 
JosepH FrencH JOHNSON 


ASSOCIATE EDITORS 


W. M. Coz, Harvard University 
JoHN B. GEIJSBEEK, 
University of Denver 

STEPHEN W. GILMAN, 

University of Wisconsin 
JOHN H. Gray, University of Minnesota 
Henry R. HATFIELD, 

University of California 


Isaac Loos, University of Iowa 
EDWARD SHERWOOD MEADE, 
University of Pennsylvania 
Har_Low S. PERSON, 
Tuck School, Dartmouth College 
M. H. RoBINSON, University of Illinois 
H. PARKER WILLIS, 
George Washington University 


FREDERICK C. HICKS, 
University of Cincinnati 


EDITORIAL 
Certified Public Accountants in New York 


Elsewhere in this issue we reprint from The New York Law 
Journal a decision by Chief Magistrate McAdoo, which will 
have an important bearing upon the use of the title “certified 
public accountant” in the state of New York. Whether or not 
the decision so rendered will be accepted without reference to a 
higher authority it nevertheless remains a fact that the rendering 
of a decision in this important matter is a distinct step forward. 

For many years—in fact almost since the original passage 
of certified public accountant legislation—it has been a moot 
point whether or not the title authorized by the act could be re- 
stricted to those persons holding the degree under authority of 
the state in which they practise. There have been many differ- 
ences of opinion. Some authorities have held that the possession 
of a certified public accountant degree from any state in the 
union entitled the holder to the use of the abbreviation C.P.A. 
Others have maintained that following the abbreviation there 
should be in parentheses the name of the state granting the de- 
gree. Still others—though fortunately few in number—have held 
that a firm in which one member was a certified public accountant 
was entitled to affix the initials C.P.A. to its corporate name. 
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With all this misunderstanding and difference of opinion the 
matter has never been brought to bar until recently, and everyone 
concerned will probably be gratified to receive some authoritative 
pronouncement on the matter. 

There has existed for some time in New York, particularly in 
the city of New York, an anomalous state of affairs in that fully 
fifty per cent. of the accounting work has been done by cer- 
tified public accountants whose degrees were conferred by other 
states, or by chartered accountants whose qualifications were con- 
ferred in Great Britain. Everyone has recognized that something 
should be done to make the New York degree of more value 
than has heretofore been possible and several of the leading ac- 
countants have felt that by the enactment of a reciprocity clause 
such as is embodied in the laws of most of the states the present 
paradoxical position could be altered. But for one reason or 
another neither the legislature nor the board of regents has ever 
seen fit to introduce the operation of reciprocity and the conse- 
quence has been that no one could obtain legal recognition of his 
right to practise as a certified public accountant in New York 
unless he were entitled to come in under the waiver clause or by 
virtue of the regency examination. 

THE JouRNAL oF AccounTANCy holds no brief either for 
or against any of the parties in this dispute, but it heartily wel- 
comes a decision by the chief magistrate of the city which may 
be considered as bringing nearer a final settlement of a most 
vexed question. It is understood that the cases which have been 
tried have been in the nature of tests and presumably there will 
be appeal from the decision of the magistrate. Possibly the 
higher courts will revoke the finding of Mr. McAdoo; but what- 
ever be the issue it is cause for much gratification that what 
has long been a source of bitterness is at last in a fair way to final 
adjudication. 


A Federal Income Tax 


It is confidently predicted that before next summer a sufficient 
number of states will have approved the proposed amendment of 
the federal constitution to enable an income tax bill to be enacted 
by the congress and upheld by the courts. At the present time 


58 


Editorial 


the necessary number of states lacks only two and there 
seems no reason to doubt that two states will express their 
opinion in favor of the amendment within the very near fu- 
ture. 

The Democratic party, which will control the executive and 
legislative branches of government after March 4th, has given 
unequivocal promise of its approval of the principle of a tax upon 
incomes; and it may be said without fear of contradiction that 
taking the country as a whole, a great majority of both parties 
is decidedly friendly to the theory of income taxation. The 
man of smaller resources favors this method of taxation be- 
cause he knows that the man of larger resources is paying 
more than he; and that portion of the electorate which will be 
most heavily affected by an income tax is in the minority and 
therefore its voice will be comparatively futile in opposition. 

Taking all these factors into consideration it is permissible 
to expect the early enactment of an income tax and the question 
therefore arises: Will the law to be enacted be workable or will 
it follow the line of other excise legislation which has gone 
before? 

With the record of tariff legislation before one it is pardon- 
able to regard with a certain amount of skepticism the assur- 
ance that in the case of the income tax bill there will be careful 
avoidance of the errors which have been perpetrated in the past. 
One might point for example to the corporation tax law and 
refer to the unwillingness of the government to listen to ad- 
vice before the enactment of that law, with the result that when 
it was enacted it was found unworkable. Or reference might 
be made to various other points in federal and state taxes which 
have rested heavily on the shoulders of the taxpayer without 
bringing proportionate benefit to the taxing power. 


But in spite of the apparent justification for skepticism we 
feel confident that some of the errors at any rate which have 
characterized earlier legislation will be avoided in the case of 
the income tax. The experience gained in the case of the in- 
come tax law of 1894 will be of service, and it is sincerely to be 
hoped that the numerous absurd provisions of that law will be 
carefully considered and avoided in the drafting of the forthcom- 
ing income tax bill. The experience gained in a score of other 
similar instances will also be of enormous advantage. Further- 


59 


The Journal of Accountancy 


more the government and congress have at their disposal the 
history of income tax legislation in all the other countries of the 
world which have adopted or have attempted to adopt this kind 
of public levy. 

Naturally the public accountant who will be called upon to 
prepare the statements of large numbers of the taxpayers under 
an income tax law will feel a vital interest in the terms of the 
law and provisions for collection; and it is a pleasure to be able 
to state that the advice of public accountants will be asked and 
given before the expected income tax bill is presented to either 
house of congress. 

The accountants will steadfastly oppose any proposition for 
uniformity of fiscal periods. They did oppose such a proposi- 
tion in the case of the corporation tax but were laughed out of 
court and the law was passed in opposition to expert advice, 
with the result that before it could be administered the advice 
which had been ignored was recognized in the treasury rules. 
The present patch-work of regulations in regard to corporation 
tax collection was devised to meet an impossible situation created 
by law and against which the public accountants had warned the 
government before the law was enacted. In the case of the in- 
come tax this error will be avoided if we may believe the as- 
surances of some of the leading legislators who will have in 
hand the preparation of the income tax bill. 

Other points of interest to accountants will be brought before 
the attention of members of the house of representatives, and 
THE JouRNAL oF AccoUNTANCY would suggest to its readers 
that they bring to the attention of the officers of the American 
Association and to the attention of their congressmen and sena- 
tors any points which occur to them as desirable or otherwise 
before the income tax proposal becomes a fact. 

The most satisfactorily administered income tax in the world 
is that of Great Britain and in framing similar laws here legis- 
lators will follow to a great extent the course of British law- 
makers. 

One of the most important features of the British tax and 
one that will certainly be adopted here is the collection of the 
tax at its source. That is to say, companies paying divi- 
dends or interest on bonds or otherwise returning revenue upon 
investment will be called upon to make payment of the tax upon 


60 


Editorial 


such revenue and the bondholder or stockholder will receive 
his income “tax-paid.” This method of levying upon invest- 
ments has been found to be the most satisfactory one wherever 
it has been applied. 

It is the intention that the forthcoming bill shall embody the 
idea of a graduated tax, very much on the lines followed in 
Great Britain. There will be no double taxation, but in mak- 
ing returns individuals, firms or corporations will report their 
revenue outside that which is already taxed at its source. 

These are some of the principal features of the bill which 
will be prepared during the winter months and presented as 
early as possible after the necessary authorization by the states. 
There has never been enacted any legislation of more vital in- 
terest to the public accountant and it is gratifying to know that 
those members of congress who are most intimately associated 
with the preparation of the bill are inclined to listen to expert 
suggestions. Therefore we earnestly repeat our adjuration to 
accountants throughout the country to give their careful con- 
sideration to this question of income taxation and make known 
their ideas so that the law when enacted may be found most 
easily workable and may bear least heavily upon the shoulders 
of the taxpayer and accountant. 


Canadian Bank Audits 


The Minister of Finance of the Dominion of Canada has in- 
troduced in parliament a revision of the bank act of the Domin- 
ion which contains several important and novel features. Bank 
legislation in Canada has a pleasant record of progressiveness and 
elasticity to meet the changing needs of changing times; and it 
was to be expected that when the time for a revision of the 
bank act came round the draft bill would present a considerable 
number of alterations. 

The most important change recommended in the new bill 
has to do with the inspection of banks. A few years ago it 
would have been considered visionary to suggest that it be 
made compulsory for bank audits to be conducted by impartial 
public accountants; but so rapidly has the recognition of the 
accounting profession spread that we now find the minister of 
finance of a great country proposing exactly what would have 
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been considered impracticable if not unwise a few years ago. 
Furthermore the bill, being a government measure, and the gov- 
ernment being well supported by legislative majority, will al- 
most certainly become a law. 

In brief the bill provides that the shareholders of a bank 
may appoint an auditor whose certification may be accepted by 
the government, and that failing such appointment the govern- 
ment itself may designate an independent auditor. In other 
words, the government instead of maintaining a corps of exam- 
iners will recognize the reports of independent accountants. 
It may be considered somewhat doubtful whether or not the plan 
of government appointment will be satisfactory but certainly it 
will make the auditor entirely independent of either bank or share- 
holder and to that extent will be desirable. 

It is well known that many banks which have failed within 
recent years would never have been allowed to reach the point 
of bankruptcy if efficient and trustworthy audits of their ac- 
counts and condition had been made in time. The government 
of Canada is determined that everything possible shall be done to 
prevent such lamentable and usually preventable occurrences as 
failures of banking institutions. 

In view of the great importance of the measure now before 
the parliament of Canada we publish herewith the following ex- 
tract from the bank bill dealing with shareholders’ audit and 
auditor’s report to minister, and would draw particular attention 
of those of our readers who are connected with banks to the great 
emphasis laid upon the necessity of wholly independent investi- 
gations. 

Sections 56 and 56a follow: 


SHAREHOLDERS’ AUDIT 


Section 56: The shareholders shall at each annual general meeting, 
appoint an auditor or auditors to hold office until the next annual gen- 
eral meeting. 

2. If an appointment of auditors is not made at an annual general 
meeting, the minister shall, on the written application of a shareholder, 
appoint an auditor or auditors of the bank to hold office until the next 
annual general meeting, and the governor in council shall fix the re- 
muneration to be paid by the bank for the services of the auditor or 
auditors so appointed. 

3. A director or officer of the bank shall not be capable of being ap- 
pointed auditor of the bank. 

4. A person, other than a retiring auditor, shall not be capable of 
being appointed auditor at an annual general meeting unless written 
notice of an intention to nominate that person to the office of auditor 
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has been given by a shareholder to the bank at its chief office, not 
less than twenty-one days before the annual general meeting, and the 
bank shall deliver a copy of any such notice to the retiring auditor, if 
any, and shall give notice of the names of the persons eligible for nom- 
ination at said meeting, and by whom such persons are respectively in- 
tended to be nominated, to every shareholder of the bank by mailing 
the notice in the postoffice, post paid, to the last known postoffice address 
of the shareholder as shown by the records of the bank at least fourteen 
days prior to the annual general meeting. 

5. If any casual vacancy occurs in the office of the auditor, the 
surviving or continuing auditor or auditors, if any, may act, but if 
there is no surviving or continuing auditor, and such vacancy has oc- 
curred more than three months before the annual general meeting, the 
directors shall, as hereafter in this section provided, call a special general 
meeting of the shareholders for the purpose of filling the vacancy. 

6. Before calling such special general meeting, the directors shall as 
soon as may be after the vacancy occurs, give public notice by advertise- 
ment in six consecutive issues of one or more daily newspapers where 
the chief office of the bank is situate, and if no daily newspaper is pub- 
lished in that place, then by advertisement in two consecutive issues of 
a newspaper published weekly in that place, of the vacancy in the office 
of auditor, and that the vacancy will be filled in the manner provided by 

1s act. 

7. A person shall not be capable of being appointed auditor to fill 
such vacancy unless notice of an intention to nominate that person to the 
office of auditor has been given by a shareholder to the bank at its chief 
office not less than ten days after the last publication of the notice called 
for by the next preceding sub-section. 

8. The directors shall, as soon as may be after the expiry of the ten 
days mentioned in the next preceding sub-section, call a special general 
meeting of the shareholders for the purpose of filling the vacancy, and 
notice of such meeting specifying the object, and stating the names of 
persons eligible for nomination, and by whom such persons are respec- 
tively intended to be nominated, shall be given to every shareholder of 
the bank by mailing the notice in the postoffice post paid, to the last 
known postoffice address of the shareholder as shown by the records of 
the bank, at least fourteen days prior to the date fixed for the meeting. 

g. If the vacancy contemplated by sub-section 5 of this section is not 
filled in the manner provided, or if a casual vacancy occurs in the office 
of auditor less than three months before the annual general meeting, the 
minister in the former case shall, and in the latter case may, on the 
written application of a shareholder, appoint an auditor or auditors to 
hold office until the next annual general meeting, and the governor in 
council shall fix the remuneration to be paid by the bank for the services 
of the auditor or auditors so appointed. 

10. The remuneration of auditors appointed by the shareholders shall 
be fixed by the shareholders at the time of their appointment. 

11. Every auditor of a bank shall have a right of access to the 
books and accounts, cash, securities, documents and vouchers of the 
bank, and shall be entitled to require from the directors and officers of the 
bank such information and explanation as may be necessary for the per- 
formance of the duty of the auditors. 

12. If the bank has branches or agencies it shall be sufficient for 
all the purposes of this section if the auditors are allowed access to 
the returns, reports and statements and to such copies of extracts from 
the books and accounts of any such branch or agency as have been 
transmitted to the chief office, but the auditors may in their discretion 
visit any branch or agency for the purpose of examining the books and 
accounts, cash, securities, documents and vouchers at the branch or 


agency. 
13. It shall be the duty of the — once at least during their term 
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of office, in addition to such checking and verification as may be neces- 
sary for their report upon the statement submitted to the shareholders 
under section 54 of this act, to check the cash and verify the securities 
of the bank at the chief office of the bank against the entries in regard 
thereto in the books of the bank, and, should they deem it advisable, 
to check and verify in the same manner the cash and securities at any 
branch or agency. 

14. The auditors shall make a report to the shareholders on the ac- 
counts examined by them, on the checking of cash and verification of 
securities referred to in the next preceding sub-section, and on the state- 
ment of the affairs of the bank submitted by the directors to the share- 
holdrs under section 54 of this act during their tenure of office, and the 
report shall state: 

(a) whether or not they have obtained all the information and ex- 

planation they have required; 

(b) whether their checking of cash and verification of securities re- 
quired by sub-section 13 of this section agreed with the entries in 
the books of the bank with regard thereto; and, 

(c) whether in their opinion, the statement referred to in the re- 
port is properly drawn up so as to exhibit a true and correct view 
of the state of the bank’s affairs according to the best of their 
information and the explanations given to them, and as shown 
by the books of the bank. 

15. The auditors’ report shall be attached to the statement submitted 
by the directors to the shareholders under section 54 of this act, and the 
report shall be read before the shareholders in the annual general 
meeting. 

16. At or after such meeting any shareholder shall be entitled on ap- 
plication to be furnished by the directors with a copy of such statement 
and report, and a copy of the report shall be forwarded to the minister. 

17. Any further statements of the affairs of the bank submitted by 
the directors to the shareholders under section 55 of this act shall be 
subject to audit and report, and the report of the auditors thereon shall 
state: 

(a) whether or not they have obtained the information and explana- 

tion they have required. 

(b) whether, in their opinion, such further statement is properly 
drawn up so as to exhibit a true and correct view of the affairs 
of the bank, in so far as the by-law requires a statement thereof, 
according to the best of their information and the explanations 
given to them, and as shown by the books of the bank. 

18. The report shall be attached to the further statement referred to 
in the next preceding sub-section, and shall be read before the share- 
holders of the meeting to which such further statement is submitted, and 
a copy of the statement and report shall be sent by the directors at and 
after the meeting to any shareholder applying therefor. 


AUDITOR’S REPORT TO MINISTER 


Section 56-A. The minister may direct and require any auditor ap- 
pointed under the next preceding section of this act to examine and 
inquire specially into any of the affairs or business of the bank, and such 
auditor shall, at the conclusion of his examination and enquiry, report 
fully to the minister the results thereof. 

2. For the purposes of this section the auditor shall have all the 
rights and powers given to an auditor under the next preceding section 
aforesaid. 

3. Upon the performance of the duties imposed by this section the 
auditor shall be paid as remuneration, out of the consolidated revenue 
fund, such sum as the governor in council may direct. 
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ConpucTED By JoHN R. M.C.S., C.P.A. 
ProsLEM No. 13 (DEMONSTRATION ) 


The Hackett Novelty Company was organized on January 1, 
1912, under the laws of the state of New York, with an author- 
ized capital stock of $500,000 divided into 2,500 shares of pre- 
ferred stock of the par value of $100 each and 5,000 shares of 
common stock of the par value of $50 each. 

At the first meeting of the directors a proposition was re- 
ceived from Jones and Hackett, a copartnership trading under 
said name, whereby it was proposed to transfer the business 
property and goodwill of the copartnership, except cash, to the 
corporation, for and in consideration of the sum of $400,000 to 
be paid in the capital stock of the corporation, $250,000 in pre- 
ferred stock and $150,000 in common stock, the corporation to 
assume all the debts in connection with said business. The propo- 
sition was accepted by the directors and the value of the busi- 
ness acquired fixed by them at $400,000. 

From the schedules of assets and liabilities the following ac- 
counts were opened by the corporation: land and buildings, $100,- 
000 ; equipment ; $25,000; motor truck, $6,000; furniture and fix- 
tures, $8,000; investments, $50,000; materials and supplies, $15,- 
963.21; goods in process, $32,813.97; finished goods, $25,195.64; 
accounts receivable, $47,972.13 ; notes receivable and interest, $10,- 
125; insurance unexpired, $475; bond and mortgage payable and 
interest, $30,450; taxes accrued, $780; salaries and wages accrued, 
$3,265 ; accounts payable, $49,607.52; notes payable and interest, 
$20,225.72. 

Of the common stock remaining after the issue of that to 
Jones and Hackett, 1,200 shares were sold to various persons for 
cash, out of which $1,000 was paid to an attorney for organization 
taxes, filing fees, and expenses. 

From the above prepare: 

(a) Pro-forma journal entry opening the books, followed 

by journal entries expressing the subsequent transactions. 
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(b) General balance sheet of the corporation after the entries 

have been made. 

(c) Skeleton ledger accounts showing the closing of the firm’s 

books. 

Note: According to the balance sheet of the firm on Decem- 
ber 31, 1911, the assets were $354,328.24; the liabilities, $104,- 
328.24; capital, A. Jones, $150,000, B. Hackett, $100,000. The 
partners divided profits and losses in proportion to investment. 


SoLuTION To ProsLEM No. 13 


The method of treating the capital stock in this solution dif- 
fers from that in problem No. 11 in that no cognizance, in so far 
as the money value is concerned, is taken of the capital stock 
until same is issued. A memorandum or pro-forma entry is 
made to record the organization of the company and to give the 
details concerning the amount, number of shares and par value of 
the capital stock authorized. The first entry affecting the capital 
stock account on the general ledger is made in connection with the 
purchase of the business property and goodwill of the copartner- 
ship of Jones & Hackett. Subsequent entries are made in the 
capital stock account in connection with the sale of 1,200 shares 
of the common stock for cash. The capital stock accounts, 
namely, preferred and common, show only the capital stock out- 
standing. The capital stock authorized is not shown in any way 
on the general books. The disadvantages of the pro-forma method 
were discussed in problem No. 11. 


In connection with the purchase of the business property and 
goodwill of Jones & Hackett, an account called “Plant and Sun- 
dry Assets” is charged with the amount of the purchase price 
agreed upon. Jones & Hackett as vendors are credited with the 
amount. It will be noted in the journal entry covering this trans- 
action that the directors have fixed the value of the business ac- 
quired at $400,000. This is in order that the stock issued for 
said property may be fully paid and not liable to any further 
call. In New York state the judgment of the directors, in the 
absence of fraud in the transaction, is conclusive as to the value 
of the property purchased. The law further states, “In all 
statements and reports of the corporation, by law required io be 
published or filed, this stock shall not be stated or reported as 


66 


Department of Practical Accounting 


being issued for cash paid * * * but shall be reported as 
issued for property purchased.” 


For the purpose of getting the assets and liabilities on the 
books in detail, it becomes necessary to distribute the plant and 
sundry assets account. From the schedules of assets and liabil- 
ities acquired and taken over it will be seen that the assets amount 
to $321,544.95 while the liabilities amount to $104,328 24. Thus 
the value of the net assets taken over is found to be $217,216.71. 
For these the corporation apparently paid $400,000. The differ- 
ence between the net assets and this amount, namely, $182,783.29 
must be attributed to goodwill, and the goodwill account is there- 
fore set up in this amount. It is not the intention of the author 
either to approve or disapprove of this procedure nor to discuss 
the question of whether or not the goodwill is worth the amount 
at which it is shown. The purpose is rather to illustrate one of 
the various procedures resorted to in the treatment of goodwill. 


The remaining entries and statements required by the prob- 
lem will presumably need no discussion with the exception of the 
skeleton ledger accounts showing the closing of the firm’s books 
after the sale had taken place and settlement had been made by 
the corporation. Comparing the assets taken over by the cor- 
poration with the assets stated as having appeared on the balance 
sheet of the firm on December 31, 1911, a discrepancy will be 
noted while the liabilities agree. In this connection attention is 
invited to the fact that the corporation purchased the property 
and goodwill of the copartnership except cash. It would thus 
seem logical to attribute the difference to the cash which was 
not transferred. This might give rise to the question concern- 
ing the distribution of the assets as to whether or not the cash 
should not first be taken out and distributed between the part- 
ners. This of course might be done but it would seem to be 
unnecessary since if it were done, the cash would be distributed 
in the proportions of investment and nothing would be gained by 
making a separate transaction of it since profits and losses as 
well as net assets resulting in this particular case were divided be- 
tween the partners in accordance with their respective investments. 


January 1, 1912. 
To record the organization of The Hackett Novelty 
Company, incorporated under the laws of the 
state of New York on January 1, 1912 with an 
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authorized capital stock of $500,000 divided into 
2,500 shares of preferred of the par value of 
$100 each ($250,000) and 5,000 shares of common 
of ao ng value of $50 each ($250,000), this entry 
1s made. 


To Jones & Hackett, vendors ............. 


For the business property and goodwill of 
Jones and Hackett, a copartnership, pur- 
chased from said parties for the sum of 
$400,000, in accordance with proposal and ac- 
ceptance of January 1, 1912, which sum was 
fixed by the directors of The Hackett 
Novelty Company as the value of said 
property and goodwill, payment to be made 
in capital stock of The Hackett Novelty 
Company as follows. 


Preferred stock 2,500 shares. $250,000.00 


Common stock 3,000 “ 150,000.00 
$400,000.00 


To Preferred capital stock outstanding .... 
Common capital stock outstanding .... 


To record the settlement with Jones & 
Hackett, vendors, in accordance with the 
terms of contract above set forth. 


Land and buildings ..... 100,000.00 
25,000.00 
Notes receivable and interest ................eeeeee 10,125.00 
To Bond and mortgage payable and interest 
Salaries and wages accrued ........... 
Notes payable and interest ............ 
Plant and sundry assets .............. 
To distribute the plant and sundry assets 
account. 
60,000.00 
To Common capital stock outstanding...... 


For 1,200 shares of common stock sold at 
par. 
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250,000.00 
150,000.00 


60,000.00 


 .,000.00 
é 
30,450.00 
780.00 
3,265.00 
49,607.52 
20,225.72 
400,000.00 


Department of Practical Accounting 
1,000.00 


Payment to attorney for incorporation tax, 
filing fees and sundry expenses incident to 


organization. 
THE HACKETT NOVELTY CO. 
GENERAL BALANCE SHEET—JANUARY I, 
Assets Liabilities and Capital 
Land and buildings ..... $100,000.00 | Capital stock outstanding : 
referred ............ $250,000.00 
25,000.00 Common ........+..+. 210,000.00 
Motor trucks ........... ~ 6,000.00 6,000.00 Total capital stock 
outstanding ....... 
Furniture and fixtures.. 8,000.00 
——_—_——— | Bond and mortgage pay- 
Investments ............ 50,000.00 able and interest ..... 30,450.00 
Goodwill ......... Pere 182,783.29 | Current Liabilities : 
annua Taxes accrued ........ $ 780.00 
Working and trading as- Salaries and wages ac- 
sets : 3,265.00 
Materials and supplies $ 15,963.21 Accounts payable ..... 49,607.52 
Goods in process .... 32,813.97 Notes payable and in- 
Finished goods ....... 25,195.64 20,225.72 
Total working and Total current liabil- 
trading assets ....$ 73,972.82 $ 73,878.24 
Current assets: 


Accounts receivable .. 47,972.13 
Notes receivable and 


Total current assets.$117,097.13 


Deferred charges to ex- 
pense: 
Insurance unexpired ..$ 475.00 
Organization expense.. 1,000.00 


Total deferred 
charges to expense.$ 1,475.00 


Total liabilities and 


q 
| 
| 
€ 
| 


The Journal of Accountancy 


SKELETON LepcER AccoUNTS SHOWING THE CLOSING OF THE FirM’s Books, 
AFTER THE SALE 


Assets 


Liabilities 


$354,328.24|P.& L. ..... $354,328.24 


The Hackett Novelty Company 


P. & L. ....$104,328.24 | $104,328.24 


Securities 


Sale . .$400,000.00 | Secur- 
ities $400,000.00 


H.N.Co. $400,000| Jones. . $240,000.00 
Hackett 160,000.00 


PROFIT AND LOSS 


$354,328.24 | Liabilities .............. $104,328.24 
60,000.00 
$504,328.24 $504,328.24 
A. Jones B. Hackett 

Secur- Secur- 
ities $240,000.00 | Bal. $150,000.00 ities $160,000.00 | Bal. $100,000.00 
P&I, 90,000.00 | P&L, 60,000.00 
$240,000.00 $240,000.00 $160,000.00 | $160,000.00 


No. 13-A (PRACTICE) 


The Classical Book Company, a corporation organized and 
existing under the laws of the state of New York, having filed its 
charter on July 1, 1912, which charter authorized preferred 
capital stock, 1,250 shares, $100 each, and common capital stock, 
2,500 shares, $50 each, receives a proposition from Benedict and 
Selleck whereby said parties agree to transfer all the property, 
business, and goodwill, except cash of the firm of Benedict and 
Selleck in consideration of all the capital stock of The Classical 
Book Company, said corporation to assume all debts of the firm. 
The proposition was accepted and the value of the property ac- 
quired fixed by the directors at $250,000. 


Benedict advanced $10,000 in cash, taking the corporation’s 
note. The assets and liabilities acquired were valued in detail 
as follows: land and buildings, $75,000; machinery, tools, etc., 
$18,000; horses, wagons and harness, $2,500; furniture and fix- 
tures, $5,000; Atlantic Coast Line 4’s, $15,000; paper stock and 
supplies, $20,782.13; work in process, $15,951.46; books, $35,- 
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864.17; accounts receivable, $13,326.19; notes receivable and in- 
terest, $5,012.50; advertising unused, $325; bond and mortgage 
payable and interest, $15,125; taxes accrued, $250; salaries and 
wages accrued, $1,875; accounts payable, $43,046.17 notes pay- 
able and interest, $30,247.79. 

The balance sheet of Benedict and Selleck on June 30, 1912, 
showed assets, $215,543.92; liabilities, $90,543.92; capital, A. 
Benedict, $100,000; B. Selleck, $25,000. Profits and losses were 
distributed in proportion to investments. 

Prepare: 

(a) Pro-forma journal entry opening the books of the cor- 
poration, followed by journal entries to record the sub- 
sequent transactions. 

(6) General balance sheet of the corporation after the en- 
tries have been made. 

(c) Skeleton ledger accounts showing the closing of the 
firm’s books. 
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A Question of Partners’ Drawings and Dividends 


Editor, The Journal of Accountancy: 

Sir: As a constant reader of your valuable JourNAL permit me to 
submit for discussion a situation which has recently arisen in my 
practice, and the equitable disposition of which appears to be connected 
with some difficulties. 

The facts of the case under consideration are these: 

About two years since the writer was engaged to make an audit of 
the affairs of a manufacturing concern, the results of which showed a 
small bona fide surplus, after making provisions for all necessary reserves 
for depreciation, etc. Soon after rendering this report the directors, all 
of whom are stockholders, held a meeting, and declared a dividend almost 
in full of the then existing surplus balance. This declaration appears to 
be duly recorded in the minute book, but no entry whatsoever has been 
made on the general books of the company in regard to this. There are 
only three stockholders, all equally interested, and all actively engaged 
in the business. They credit their individual accounts monthly with a 
fixed salary of $100.00 as an expense to the business for their services, 
and charge the same accounts with all their drawings. 

Recently the writer was called in again by this concern and found 
that the accounts had not been closed for the last two years; no inven- 
tories had been taken; and the condition of affairs was hopelessly in- 
solvent. After many adjusting entries had been made and all outstand- 
ing liabilities were entered, a deficiency took the place of the old sur- 
plus. 

The three stockholders’ accounts appeared to be overdrawn con- 
siderably for various amounts in excess of the monthly salary credits. 
This, it is explained, is caused by the failure of making an entry of the 
old dividend credit, against which, the stockholders claim, the excess draw- 
ings were intended to be charged. The affairs are now financially so 
bad that the stockholders decide to petition the court for bankruptcy 
proceedings. 

On a balance sheet, where should these overdrafts be shown, if at all? 
In case the dividend credits are applied, they would not only retire 
the debit balance, but in two cases leave a credit balance on the ac- 
counts. But there is no surplus now to do this, and, if done, it would 
simply increase the impairment of capital account. 

I have obtained an opinion from one of our best lawyers, accord- 
ing to which the drawings not having been charged to a special divi- 
dend account, the stockholders should make good their overdrafts and 
share in the remaining assets after liquidation, if there are any. 


Allowing the credits for dividends however, at this time, would 
it not open the door to many frauds, especially in cases where the exist- 
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ence of an old surplus might be doubtful with no records to substan- 
tiate the same? 

It would be easy enough to make entries on a minute book. 

Of course we recognize the difference between the overdrawn amounts 
to be paid in or proportions shared in the final winding up of affairs, 
which either procedure of accounting would produce. 

Yours truly, 
Norfolk, Va., Nov. 22, 1912. J. W. Apitz. C.P.A. (Va.) 


Waste Sales Accounts 


Editor, The Journal of Accountancy: 

Sir: It would no doubt be of some interest to the profession to have 
a liberal expression of views through your columns, upon this question: 

In the preparation of a cost statement of the cost of yarns manu- 
factured by a cotton mill, how and where should the waste income be 
shown? 

The cotton consumed by the mill is packed at the gin in bales, wrapped 
in burlap and bound with iron or steel hoops. This burlap and hoops, 
known as “bagging and ties,” are sold by the mill to waste dealers and 
credited on the books to “waste sales” account. 

There are other sorts of waste, such as “strips,” “motes,” “sweep- 
ings,” etc., that are sold by the mill and credited to “waste sales” account. 
The question is: What disposition should be made of the “waste sales” 
account in the preparation of a statement showing the cost of the yarns 
manufactured ? 

As waste is not regarded as a by-product, any more than the shavings 
from the plane of a carpenter, and as it was a part of the cotton, and 
purchased in the beginning as cotton, should it be credited to the cost 
of cotton? If so, then does that method destroy the statistical value of 
periodical comparative costs of the product? A liberal expression of views. 
is desisc’4 by those interested. 


” 66. ” 


Yours truly, 
G. G. Scorr. . 
Charlotteville, N. C., Dec. 14, 1912. ' 


The Michigan Association of Certified Public Accountants 
At the annual meeting of the Michigan Association of Certified Public 
Accountants on November 109, the following officers were elected for the 
ensuing year: 
President, Frederic A. Tilton; vice-president, Louis H. Turrell; sec- 
retary, W. D. Bonthron; treasurer, George C. Brown; auditor, J. J. 
Jerome. 
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The Connecticut Society of Certified Public Accountants 


The annual meeting of the Connecticut Society of Certified Public 
Accountants was held in New Haven on November 13th and the fol- 
lowing officers were elected: 

President, Frederick C. Manvel; vice-president, George L. Vannais; 
secretary, John Starkweather; treasurer, Frederick W. Child; auditor, 
Charles C. Wilson. 


Ohio Society of Certified Public Accountants 


At the quarterly meeting of the Ohio Society of Certified Public 
Accountants held in Cleveland on December 14th, Mr Carl H. Nau read 
a paper on The Place of the Accountant in Modern Industrial Organiza- 
tions. Messrs. J. J. McKnight and W. A. Coy reported on the last 
annual convention of the American Association of Public Accountants. 


Georgia Society of Certified Public Accountants 


At a recent meeting of the Georgia State Association of Public 
Accountants, after due notice, and in accordance with the constitution and 
by-laws, the name of the organization was changed to Georgia Society 
of Certified Public Accountants. 

The constitution and by-laws were so amended so as to make eligible 
for membership certified public accountants only. 

Mr. Charles Neville of Savannah was admitted to fellowship. 


California Association of Auditors and Accountants of Public 
Utilities 


The California Association of Auditors and Accountants of Public 
Utilities is a recent organization which has undertaken a wide range of 
work and has already accomplished considerable results. 

The organization of this association was the result of a request for 
assistance by the railroad commission of California. In 1911 three amend- 
ments to the state constitution were authorized. These amendments 
(which taken together constitute what is known as the Public Utilities 
Act) created the railroad commission, which has jurisdiction over all 
railroads (both steam and electric), express companies, gas, electric, tele- 
phone and water companies and other companies of a public nature and 
is similar to the commissions in many of the eastern states. 


One of the powers of the commission is to prepare systems of ac- 
counts which it may require companies to follow. Under this power 
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the commission promulgated a classification of gas and electric accounts, 
but before finally adopting the system it was referred for consideration 
to the various companies interested. A general meeting was held and 
the outcome of the proceedings was the formation of a committee which 
prepared a classification of accounts that was adopted practically in its 
entirety by the commission. 

After the success which had attended this initial effort the committee 
transformed itself into an association of a permanent character; and at 
the meeting to be held on March 2oth the organization will take definite 
shape and the questions of regulations, dues, etc., will be settled. 

A circular letter explaining the history of the movement is signed by 
W. B. Bailey, 445 Sutter Street, San Francisco, California, and two 
other members of the membership committee. 


Eastern Commercial Teachers’ Association 


The annual convention of the Eastern Commercial Teachers’ Associa- 
tion will be held in Atlantic City, March 20, 21, 22, 1913. Among the 
topics to be discussed are several relating to instruction in accounting. 
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MODERN ORGANIZATION. By CHartes DeLano Hine. The Engi- 

neering Magazine Company, New York, 1912. 

A series of articles which appeared in the Engineering Magazine in 
the first half of 1912 has been collated and published in book form under 
the tithe Modern Organization. The author of these articles, Charles 
DeLano Hine, is a firm believer in the personal equation in industry, 
commerce and all departments of business. Basing his argument to a 
great extent upon the successful operation of the unit system as applied 
on the so-called “Harriman lines” he goes step by step through the ideal 
method of management and operation to what he considers the practical 
solution of the difficulties which he encounters. Much of Major Hine’s 
discussion will appeal to the practical man as being entirely Utopian, but 
nevertheless anything which contributes to the vital question of organiza- 
tion is worthy of attention. Although the theories propounded in this 
book may not be altogether practical they will be found at least worthy 
of consideration. 

Accountants will read with some amazement the chapter devoted to 
the “fallacies of accounting.” The author appears to think that account- 
ants have over-estimated their sphere of influence. The accountant knows 
that he can render satisfactory results only by being conversant with the 
details of every branch of activity and he knows that the field of his 
operations will increase steadily. It seems as though the author of the 
book before us were a better friend to the technical director, as he 
calls him, than to the accountant. For example we find: “When he 
wakes up the technical director has all the advantage. He can learn 
accounts much more easily than an accountant can acquire technical 
knowledge.” 

Men who have spent their lives in acquiring a technical knowledge of 
accounts which will justify them in speaking with authority will view 
with some astonishment this bland statement of the facility with which 
accountancy may be grasped. 

In spite of its unwise generalizations and unpractical propositions, how- 
ever, this little book is of considerable merit and will probably find many 
readers. 


ERRORS IN BALANCING. (Third Edition.) Gee and Company, 

London, 1912. 

Messrs. Gee & Company of London have issued the third edition of 
their little hand-book on Errors in Balancing which will probably be found 
of considerable service by accountants whose work is conducted in terms 
of pounds, shilling and pence. 


HOTEL ACCOUNTS. (Second Edition.) By Lawrence R. DIcKsEE. 
Gee & Company, London, 1912. 
As volume xxxvii of the Accountants’ Library, Messrs. Gee & Com- 
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pany publish a treatise on Hotel Accounts written by the well-known au- 
thority, Mr. Lawrence R. Dicksee. It is a handy little volume consisting 
of about seventy-five pages and is so prepared as to be intelligible to 
the hotel manager as well as to his bookkeeper. The book is concise 
and complete and covers the entire range of accounts necessary for every 
department of hotel management. 


Announcements 


Quail, Parker & Company, certified public accountants (Minnesota) 
announce that they have removed their St. Paul office from Endicott 
Building to 1414 Pioneer Building and also that they have opened an 


additional branch office at Havana, Cuba, under the management of 
John B. Phelan. 


Arthur E. Phillips and William D. Glendinning announce that they 
have entered into partnership and will practise as chartered accountants 
under the firm name of Phillips and Glendinning at 806 Sterling Bank 
Building, Winnipeg, Manitoba. 


W. R. Mackenzie, of Portland, Oregon, announces that after January 1, 
1913, his son, Charles Arthur Mackenzie (of New York) will be asso- 


ciated with him under the name of W. R. Mackenzie & Son, certified 
public accountants. 


Richardson and Giraud of Beaumont, Texas, announce the opening 


of a Houston office, to be temporarily located at No. 323 Chronicle build- 
ing, in charge of Mr. Stuart A. Giraud. 


Price, Waterhouse & Co. announce that they have established branch 
offices in the Bank of Ottawa Building, Vancouver, and Union Trust 
Company Building, Winnipeg. 


Obituary 


We regret to announce the death of Mr. J. W. Barber, certified 
public accountant, a member of the American Association of Public Ac- 
countants. Mr. Barber died in the city of San Francisco, on November 
26th, 1912. 
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